


































































































ceiving court-ordered inpatient mental health services while on
furlough or at discharge.

Trey Wood has also determined that for the first five years the
rule is in effect, there could be an anticipated cost to persons re-
quired to comply with the rule as proposed. The proposed rule
would require private facilities with CPBs to provide psychoac-
tive medication and medication to counteract adverse side ef-
fects of psychoactive medication to individuals receiving court-
ordered inpatient mental health services while on furlough or at
discharge.

Senate Bill 362, 86th Legislature, Regular Session, 2019 appro-
priated $1.7 million to HHSC for the 2020-2021 biennium. These
funds will be provided by HHSC to LMHAs and LBHAs, who work
with facilities with CPBs, to address the cost of compliance with
the rule. The estimated cost to provide seven days of medica-
tions at discharge may vary depending on civil commitments in
need of medication and the types and quantity of medicines pro-
vided. As a result, HHSC does not have sufficient evidence to
estimate each individual LMHA's, LBHA's or private facility's cost
to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Raven Thousand at (512) 838-4390 in HHSC IDD and Behav-
ioral Health Services, Behavioral Health Services Section, Crisis
Services Unit.

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 20R043" in the subject
line.

STATUTORY AUTHORITY

The proposed amendment is authorized by Texas Government
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision
of services by the health and human services agencies. In addi-
tion, Texas Health and Safety Code §534.053 requires the Exec-
utive Commissioner of HHSC to adopt rules ensuring the provi-
sion of community-based mental health services and §534.058
authorizes the Executive Commissioner to develop standards of
care for services provided by LMHAs and their subcontractors.
Texas Health and Safety Code §574.081 requires HHSC to adopt
rules related to medication provided to individuals discharged or
furloughed from court-ordered inpatient mental health treatment.

The proposed amendment implements Texas Health and Safety
Code §574.081.

§306.204.  Discharge of an Individual Involuntarily Receiving Treat-
ment.

(a) Discharge from emergency detention.

(1) Except as provided by §306.178 of this subchapter (re-
lating to Voluntary Treatment Following Involuntary Admission) and
in accordance with Texas Health and Safety Code §573.021(b) and
§573.023(b), an SMHF or facility with a CPB immediately discharges
an individual under emergency detention if:

(A) the SMHF administrator, administrator of the facil-
ity with a CPB, or designee concludes, based on a physician's deter-
mination, the individual no longer meets the criteria in §306.176(c)(1)
of this subchapter (relating to Admission Criteria for a Facility with a
Contracted Psychiatric Bed Authorized by an LMHA or LBHA or for
a State Mental Health Facility for Emergency Detention); or

(B) except as provided in paragraph (2) of this subsec-
tion:

(i) 48 hours has elapsed from the time the individual
was presented to the SMHF or facility with a CPB; and

(i) the SMHF or facility with a CPB has not ob-
tained a court order for further detention of the individual.

(2) In accordance with Texas Health and Safety Code
§573.021(b), if the 48-hour period described in paragraph (1)(B)(i) of
this subsection ends on a Saturday, Sunday, or legal holiday, or before
4:00 p.m. on the next business day after the individual was presented
to the SMHF or facility with a CPB, the SMHF or facility with a CPB
detains the individual until 4:00 p.m. on such business day.

(b) Discharge under order of protective custody. Except as
provided by §306.178 of this subchapter and in accordance with Texas
Health and Safety Code §574.028, an SMHF or facility with a CPB
immediately discharges an individual under an order of protective cus-
tody if:

(1) the SMHF administrator, facility with a CPB admin-
istrator, or designee determines that, based on a physician's determi-
nation, the individual no longer meets the criteria described in Texas
Health and Safety Code §574.022(a);

(2) the SMHF administrator, facility with a CPB ad-
ministrator, or designee does not receive notice that the individual's
continued detention is authorized after a probable cause hearing held
within the time period prescribed by Texas Health and Safety Code
§574.025(b);

(3) a final order for court-ordered inpatient mental health
services has not been entered within the time period prescribed by
Texas Health and Safety Code §574.005; or

(4) anorder to release the individual is issued in accordance
with Texas Health and Safety Code §574.028(a).

(c) Discharge under court-ordered inpatient mental health ser-
vices.

(1) Except as provided by §306.178 of this subchapter
and in accordance with Texas Health and Safety Code §574.085 and
§574.086(a), an SMHF or facility with a CPB immediately discharges
an individual under a temporary or extended order for inpatient mental
health services if:

(A) the order for inpatient mental health services ex-
pires; or
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(B) the SMHF administrator, administrator of the facil-
ity with a CPB, or designee concludes that, based on a physician's deter-
mination, the individual no longer meets the criteria for court-ordered
inpatient mental health services.

(2) In accordance with Texas Health and Safety Code
§574.086(b), before discharging an individual in accordance with
paragraph (1) of this subsection, the SMHF administrator, admin-
istrator of the facility with a CPB, or designee considers whether
the individual should receive court-ordered outpatient mental health
services in accordance with a modified order described in Texas Health
and Safety Code §574.061.

(3) In accordance with Texas Health and Safety Code
§574.081, at the time an individual receiving court-ordered inpatient
mental health services is furloughed or discharged from a facility with
a CPB, a facility with a CPB is responsible for providing or paying
for psychoactive medication and any other medication prescribed to
counteract adverse side effects of psychoactive medication.

(A) A facility with a CPB is only required to provide or
pay for these medications if funding to cover the cost of the medications
is available to be paid to the facility for this purpose from HHSC.

(B) The facility with a CPB must provide or pay for the
medications in an amount sufficient to last until the individual can see a
physician, or provider with prescriptive authority, but the facility with a
CPB is not required to provide or pay for more than a seven-day supply.

(4) [)]Individuals committed under Texas Code of Crim-
inal Procedure, Chapter 46B or 46C may only be discharged as pro-
vided by §306.202(f) of this division (relating to Special Considera-
tions for Discharge Planning).

(d) Discharge packet. An SMHF administrator, administrator
of a facility with a CPB, or designee forwards a discharge packet, as
provided in §306.201(h) of this division (relating to Discharge Plan-
ning), of any individual committed under the Texas Code of Criminal
Procedure to the jail and the LMHA or LBHA in conjunction with state
and federal privacy laws.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,

2020.

TRD-202003703

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 838-4390

¢ ¢ ¢

CHAPTER 307. BEHAVIORAL HEALTH
PROGRAMS

SUBCHAPTER D. OUTPATIENT
COMPETENCY RESTORATION

26 TAC §§307.151, 307.153, 307.155, 307.157, 307.159,
307.161, 307.163, 307.165, 307.167, 307.169, 307.171,
307.173, 307.175

The Executive Commissioner of the Health and Human Services
Commission (HHSC) proposes new Subchapter D, concerning
Outpatient Competency Restoration in Title 26, Chapter 307.
The new subchapter consists of §307.151, concerning Purpose;
§307.153, concerning Application; §307.155, concerning Defini-
tions; §307.157, concerning Criteria for Admission to an Outpa-
tient Competency Restoration Program; §307.159, concerning
Recommendation Regarding Outpatient Competency Restora-
tion Program Admission; §307.161, concerning General Service
Requirements; §307.163, concerning Assessment, Reassess-
ment, and Court Reporting; §307.165, concerning Discharge
Requirements; §307.167, concerning Data; §307.169, concern-
ing Written Policies and Procedures; §307.171, concerning Staff
Member Training; §307.173, concerning Rights; and §307.175,
concerning Compliance with Statutes and Rules.

BACKGROUND AND PURPOSE

The proposed new rules implement amendments made to the
Code of Criminal Procedure, Chapter 46B by Senate Bill (S.B.)
1326 (85th Legislature, Regular Session, 2017) that added com-
petency restoration to outpatient treatment options. Specifically,
S.B. 1326 states that an individual charged with certain crimes
may be released on bail and ordered to participate in an out-
patient competency restoration (OCR) program contingent upon
the availability of the service and an evaluation of the individ-
ual's level of risk to the community. This proposal establishes
standards for entities that contract with HHSC to provide OCR
services.

SECTION-BY-SECTION SUMMARY

Proposed new §307.151 establishes the purpose of the sub-
chapter.

Proposed new §307.153 indicates the subchapter applies to lo-
cal mental health authorities (LMHAs), local behavioral health
authorities (LBHAs), and LMHA or LBHA subcontractors; and
private providers under contract with HHSC and its subcontrac-
tors delivering OCR services.

Proposed new §307.155 provides definitions for terminology
used in the subchapter.

Proposed new §307.157 describes criteria for admission to an
OCR program.

Proposed new §307.159 describes assessment, documentation,
and reporting procedures an OCR provider must follow when
making a recommendation to the court regarding an individual's
eligibility to receive OCR services.

Proposed new §307.161 describes general service requirements
such as the provision of OCR services in multiple learning for-
mats; the use telecommunications or information technology;
and the availability of appropriate prescribed regimen of medi-
cal, psychiatric, or psychological care or treatment.

Proposed new §307.163 requires OCR providers to regularly
evaluate an individual's ability to attain competency and report
on the individuals progress to the court within specified time
frames.

Proposed new §307.165 describes OCR provider requirements
for planned and unplanned discharges, continuity of care, and
court collaboration.

Proposed new §307.167 describes the bi-annual data OCR
providers must collect and report to HHSC.
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Proposed new §307.169 describes required policies and proce-
dures OCR providers must develop.

Proposed new §307.171 describes staff training and documen-
tation requirements.

Proposed new §307.173 requires an OCR provider to provide
information to an individual regarding the individual's rights.

Proposed new §307.175 identifies specific state and federal laws
an OCR provider must comply with, in addition to any applicable
federal or state laws or rules.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforcing
or administering the rules do not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create a new rule;

(6) the proposed rules will not expand, limit, or repeal existing
rules;

(7) the proposed rules will increase the number of individuals
subject to the rules; and

(8) the proposed rules will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there could be an adverse
economic effect on small businesses, micro-businesses, or ru-
ral communities. LMHAs and LBHAs contracting with HHSC are
considered quasi-governmental entities and are not considered
small business, micro-business, or rural communities. HHSC
does not have sufficient information to determine which poten-
tial private providers under contract with HHSC and their subcon-
tractors qualify as small businesses, micro-businesses, or rural
communities to estimate economic impact.

HHSC has determined that there are no alternative methods to
this proposed rule that would protect the health, safety, and wel-
fare of the residents of Texas.

LOCAL EMPLOYMENT IMPACT
The proposed rules will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to these
rules because the rules are necessary to protect the health,
safety, and welfare of the residents of Texas and do not impose
a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Sonja Gaines, Deputy Executive Commissioner of IDD and Be-
havioral Health Services, has determined that for each year of
the first five years the rules are in effect, the public will benefit
from establishing minimum standards to ensure consistency in
OCR programs.

Trey Wood has also determined that for the first five years the
rules are in effect, persons who are required to comply with the
proposed rules may incur economic costs. The proposed rule
provides standards to ensure consistency in OCR programs, in-
cluding eligibility, admission, assessment, reassessment, staff
training, reporting, policies and procedures, discharge require-
ments, and patient rights. HHSC does not have sufficient infor-
mation to estimate the fiscal impact for potential private providers
under contract with HHSC and their subcontractors. LMHAs and
LBHAs are not required to change any business practices.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 18R054" in the subject
line.

STATUTORY AUTHORITY

The new sections are authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Health
and Safety Code §§534.052 and 534.058, which authorize the
Executive Commissioner to develop rules and standards for
services provided by community centers and their subcontrac-
tors; and Texas Code of Criminal Procedure Articles 46B.0095,
46B.077, 46B.0711, 46B.079, 46B.0805, 46B.082, 46B.083,
and 46B.086, which set forth requirements for OCR programs.

The proposed new sections affect Texas Government Code
§531.0055 and Texas Health and Safety Code §§534.052 and
534.058.

$307.151.  Purpose.

The purpose of this subchapter is to provide standards for outpatient
competency restoration (OCR) services provided to individuals or-
dered to participate in an OCR program pursuant to the Texas Code of
Criminal Procedure Chapter 46B.

§307.153.  Application.
This subchapter applies to:
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(1) local mental health authorities (LMHA), local behav-

§307.157.  Criteria for Admission to an Qutpatient Competency

ioral health authorities (LBHA), and LMHA or LBHA subcontractors

Restoration Program.

that administer OCR programs; and

(2) private providers, and any subcontractors, under con-
tract with the Texas Health and Human Services Commission to ad-
minister an OCR program.

$307.155.  Definitions.

The following words and terms, when used in this subchapter, have the
following meanings.

(1) Adaptive behavior--The effectiveness with which, or
degree to which, an individual meets the standards of personal inde-
pendence and social responsibility expected of the individual's age and

cultural group.

(2) Competency restoration--The treatment or education
process for restoring an individual's ability to consult with the indi-
vidual's attorney with a reasonable degree of rational understanding,
including a rational and factual understanding of the court proceedings
and charges against the individual.

(3) Court--A court of law presided over by a judge, judges,
or a magistrate in civil and criminal cases.

(4) HHSC--Texas Health and Human Services Commis-

sion.

(5) ID--Intellectual disability. A significantly sub-average
general intellectual functioning that is concurrent with deficits in adap-
tive behavior and originates during the developmental period.

(6) Individual--A person receiving services under this sub-

chapter.

(7) IST--Incompetent to stand trial. The term has the mean-
ing described in Texas Code of Criminal Procedure Article 46B.003.

(8) LBHA--Local behavioral health authority. An entity
designated as an LBHA by HHSC in accordance with Texas Health
and Safety Code §533.0356.

(9) LIDDA--Local intellectual and developmental disabil-
ity authority. An entity designated as a LIDDA by HHSC in accordance
with Texas Health and Safety Code §533A.035(a).

(10) LMHA--Local mental health authority. An entity des-
ignated as an LMHA by HHSC in accordance with Texas Health and
Safety Code §533.035.

(11) Medical record--An organized account of information
relevant to the medical services provided to an individual, including an
individual's history, present illness, findings on examination, treatment
and discharge plans, details of direct and indirect care and services, and

notes on progress.

(12) OCR--Outpatient competency restoration. A commu-
nity-based program with the specific objective of attaining restoration
to competency pursuant to Texas Code of Criminal Procedure Chapter
46B.

(13) OCR provider--An entity identified in §307.153 of this
subchapter (relating to Application) that provides OCR services.

(14) Ombudsman--The Ombudsman for Behavioral Health
Access to Care established by Texas Government Code §531.02251,
including care for mental health conditions and substance use disorders.

(15) Subcontractor--A person or entity that contracts with
an OCR provider to provide OCR services.

(16) TAC--Texas Administrative Code.

(a) To be eligible to participate in an OCR program, a court
must order an individual's participation after determining that an ap-
propriate OCR program is available for the individual and determining
that the individual:

(1) is incompetent to stand trial;

(2) is not a danger to others;

(3) may be safely treated on an outpatient basis with the
specific objective to attain competency; and

(4) is charged with an offense eligible for OCR pursuant to
Texas Code of Criminal Procedure Chapter 46B.

(b) An individual is ineligible to receive OCR services if a
court determines the individual is unlikely to restore to competency
in the foreseeable future.

$307.159.  Recommendation Regarding Outpatient Competency
Restoration Program Admission.

(a) Ifacourtdetermines an individual is IST, the OCR provider
must assess the individual to determine whether OCR services are ap-
propriate by ensuring the following assessments are conducted:

(1) a clinical assessment, including substance use history;

and

(2) arisk of violence assessment.

(b) If an OCR provider determines that OCR services are ap-
propriate for an individual, the provider must:

(1) inform the court, in writing, that the individual is being
recommended for admission into the OCR program; and

(2) submit a comprehensive plan to the court listing ser-
vices the individual will be provided, including:

(A) competency restoration education;

(B) access to housing resources;

(C) access to transportation resources; and

(D) aregimen of medical, psychiatric, or psychological
care or treatment; and

(3) identify the persons responsible for providing treatment
to the individual.

(c) If an OCR provider determines that OCR services are in-
appropriate for an individual, the provider must:

(1) inform the court, in writing, of the individual's ineligi-
bility for admission into the OCR program; and

(2) document reasons for ineligibility in the individual's
record.

§307.161.

An OCR provider:

(1) must make competency restoration education available
in multiple learning formats, which may include:

(A) discussion;
(B) written text;

(C) recorded video; and

General Service Requirements.

(D) experiential learning, such as role-playing or mock

trial;

PROPOSED RULES September 25, 2020 45 TexReg 6669



(2) must ensure an individual who requires accommoda-
tions receives adapted materials and approaches as needed, including
accommodations for language barriers and disabilities;

(3) must make available an appropriate prescribed regimen

(1) notify the court of unplanned discharges;

(2) make efforts to assist in facilitating service coordina-
tion with the LMHA, LBHA, or LIDDA in the individual's county of
residence to ensure the individual's continuity of care; and

of medical, psychiatric, or psychological care or treatment, including
administration of psychoactive medication in accordance with 25 TAC
Chapter 414, Subchapter I (relating to Consent to Treatment with Psy-
choactive Medication--Mental Health Services); and

(4) may use telecommunications or information technol-
ogy to provide competency restoration services that are compliant with
the Health Insurance Portability and Accountability Act.

§307.163.  Assessment, Reassessment and Court Reporting.
An OCR provider must:

(1) regularly evaluate the individual's progress towards at-
tainment of competency to stand trial and likeliness to restore to com-
petency in the foreseeable future; and

(2) report the individual's progress toward achieving com-
petency to the court in accordance with Texas Code of Criminal Pro-
cedure, Article 46B.079:

(A) no later than the 14th day after the date competency
restoration services begin;

(B) at least once each 30-day period following the date
of the first report to the court after competency restoration services
begin, if the individual is active in the program; and

(C) promptly report to the court the individual's attain-
ment of competency or whether the individual is not likely to restore
to competency in the foreseeable future.

§307.165.

(a) When an OCR provider discharges an individual from
OCR services upon completion of court-ordered participation in the
OCR program, the OCR program must provide continuity of care ser-

Discharge Requirements.

(3) document continuity of care efforts in the individual's
medical record.

(¢) An OCR provider must document the reasons for the indi-
vidual's failure to complete the OCR program in the individual's record,

if applicable.

(d) Before an individual is discharged from an OCR program,
an OCR provider must collaborate with courts to encourage timely res-
olution of legal issues.

§307.167. Data.

In a format specified by HHSC, an OCR provider must collect and
report data to HHSC biannually, within 30 days after the end of the
second quarter and 30 days after the end of the state fiscal year, on the
OCR program, including:

(1) the number of individuals charged with a felony or-
dered to the OCR program,;

(2) the number of individuals charged with a misdemeanor
ordered to the OCR program;

(3) the number of individuals who withdraw from the OCR
program without the court's authorization;

(4) the number of individuals receiving an additional
charge of a Class B misdemeanor or a higher category of offense while
ordered to the OCR program;

(5) the number of individuals restored to competency
within the time frame allotted by statute;

(6) the mean number of days from the day the court orders
OCR to the day the individual begins participation in the OCR program;

vices by coordinating the individual's continued services and supports
after discharge from the OCR program. Discharge planning includes:

(1) a plan for maintaining housing and utilities for three
months or more after discharge;

(2) coordination of ongoing services through an LMHA,
LBHA, LIDDA, or other outpatient service to ensure continuity of care;

(3) the provision of medication and documentation of a
scheduled psychiatric follow-up appointment after discharge;

(4) completion of all appropriate benefits applications on
behalf of any individual, including signing up for long-term subsidized
housing;

(5) confirmation that an assisted living facility to which an
individual is referred is licensed under Texas Health and Safety Code
Chapter 247 and Chapter 553 of this title (relating to Licensing Stan-
dards for Assisted Living Facilities) by contacting the HHSC Assisted
Living Facility Licensing and Certification Unit, if applicable;

(6) coordination of appropriate transfer to an inpatient
treatment facility, if applicable;

(7) coordination of appropriate transfer if returned to cus-
tody; and
(8) facilitation of service coordination with the LMHA,

LBHA, or LIDDA of the individual's county of residence to ensure the
individual's continuity of care.

(b) For an unplanned discharge, an OCR provider must:

(7) the mean number of days for an individual charged with
a felony to restore to competency;

(8) the mean number of days for an individual charged with
a misdemeanor to restore to competency;

(9) the number of individuals charged with a felony not re-
stored to competency, for whom an extension was sought;

(10) the number of individuals charged with a misde-
meanor not restored to competency, for whom an extension was
sought;

(11) the number of individuals not restored to competency;

(12) the total costs associated with operating the OCR pro-
gram; and

(13) the type of services provided other than psychiatric
services and competency restoration education.

§307.169.  Written Policies and Procedures.

An OCR provider must develop and implement written policies and
procedures that outline processes for:

(1) maintaining a list of each staff member providing OCR
services, including the staff members':

(A) position and credentials;

(B) reporting structure; and

(C) responsibilities;
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(2) maintaining staff member training records;

(3) describing an individual's eligibility and ineligibility

criteria for OCR services;

(4) screening an individual's appropriateness for OCR ser-

vices;

(5) admitting an individual,

(6) developing a restoration plan;

(7) delivering all required components of competency

restoration;
(8) admitting an individual:

(A) who has been referred by another LMHA, LBHA,
or LIDDA who is within close physical proximity to the OCR program,;

(B) who is without an OCR program in their service

area; and

(C) where OCR services are potentially appropriate;

(9) documenting the types of services provided in the
OCR program other than competency restoration services in accor-
dance with §307.161 of this subchapter (relating to General Service

Requirements);

(10) regularly monitoring, evaluating, and documenting
the individual's progress towards attainment of competency to stand
trial and likeliness to restore to competency in the foreseeable future in
accordance with §307.163 of this subchapter (relating to Assessment,
Reassessment, and Court Reporting);

(11) notifying the court:

(A) that the initial restoration period will expire and
when it will expire;

(B) if the individual has attained competency or is not
likely to attain competency in the foreseeable future;

(C) ifan extension for continued restoration services is
requested as specified in the Texas Code of Criminal Procedure Article
46B.080; and

(D) the individual's readiness to return to court;

(12) complying with reporting procedures specified in
Texas Code of Criminal Procedure, Article 46B.079;

(13) preparing for an individual's planned or unplanned
discharge from the OCR program and ensuring continuity of care in
accordance with §307.165 of this subchapter (relating to Discharge
Requirements), as appropriate; and

(14) educating individuals about their rights and participa-
tion in the OCR program.

§307.171.  Staff Member Training.

An OCR provider must ensure staff members complete training and
document evidence of training in the following:

(1) trauma informed care;

(2) cultural competency;

(3) rights of persons receiving OCR services in accordance
with §307.173 of this subchapter (relating to Rights);

(4) identifying, preventing, and reporting abuse, neglect,
and exploitation to the Texas Department of Family and Protective Ser-
vices at 1-800-252-5400 or online at www.txabusehotline.org in accor-
dance with applicable state laws and rules; and

(5) using a protocol for preventing and managing aggres-
sive behavior, including de-escalation intervention techniques in ac-
cordance with 25 TAC Chapter 415, Subchapter F (relating to Inter-
ventions in Mental Health Services).

§307.173.  Rights.
(a) An OCR provider must:

(1) inform the individual receiving OCR services of the in-
dividual's rights in accordance with 25 TAC Chapter 404, Subchapter
E (relating to Rights of Persons Receiving Mental Health Services) or
40 TAC Chapter 4, Subchapter C (relating to Rights of Individuals with
an Intellectual Disability), as applicable;

(2) provide the individual with a copy of the rights hand-
book published for an individual receiving mental health services or an
individual with an ID; and

(3) explain to the individual receiving OCR services how
to initiate a complaint and how to contact:

(A) the Ombudsman for complaints against the OCR
provider; and

(B) the Texas protection and advocacy agency.

(b) The individual may contact the Ombudsman for additional
information and resources, at any time, by calling toll-free at 1-800-
252-8154 or online at hhs.texas.gov/ombudsman.

$307.175.  Compliance with Statutes and Rules.
In addition to any applicable federal or state law or rule, an OCR
provider must comply with:

(1) Texas Health and Safety Code Chapter 574;
(2) Texas Code of Criminal Procedure Chapter 46B;

(3) Health Insurance Portability and Accountability Act of
1996 and other applicable federal and state laws, including:

(A) Texas Health and Safety Code Chapter 241, Sub-
chapter G;

(B) Texas Health and Safety Code Chapter 595;
(C) Texas Health and Safety Code Chapter 611; and
(D) Texas Health and Safety Code §533.009 and

§614.017;

(4) 25 TAC Chapter 405, Subchapter K (relating to Deaths
of Persons Served by TXMHMR Facilities or Community Mental
Health and Mental Retardation Centers) as it relates to commu-
nity-based services and community centers; and

(5) Chapter 306, Subchapter A of this title (relating to Stan-
dards for Services to Individuals with Co-occurring Psychiatric and
Substance Use Disorders (COPSD)).

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 4,
2020.

TRD-202003682

Karen Ray

Chief Counsel

Health and Human Services Commission

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 838-4352
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TITLE 28. INSURANCE

PART 1. TEXAS DEPARTMENT OF
INSURANCE

CHAPTER 1. GENERAL ADMINISTRATION
SUBCHAPTER E. NOTICE OF TOLL-FREE
TELEPHONE NUMBERS AND PROCEDURES
FOR OBTAINING INFORMATION AND FILING
COMPLAINTS

28 TAC §1.601

The Texas Department of Insurance (TDI) proposes to amend
28 TAC §1.601, relating to notice of toll-free numbers and infor-
mation and complaint procedures. The amendment to §1.601
implements Insurance Code §521.005(b), concerning the appro-
priate wording and appearance of the notice accompanying poli-
cies.

EXPLANATION. The Notice of Toll-Free Telephone Numbers
and Information and Complaint Procedures is adopted by
§1.601(a)(2)(C) to inform workers' compensation policyholders
of whom to contact if they have a problem with their premium.
The Spanish version of the notice form currently lists an email
address that the National Council on Compensation Insurance
(NCCI) plans to stop using. Amending §1.601 will correct the
email address for NCCI, Dispute Resolution Services, in the
Spanish translation version of the workers' compensation notice
form, Figure: 28 TAC §1.601(a)(2)(C). Following this proposal,
TDI anticipates adopting the amendment to be effective July 1,
2021.

Insurance Code §521.005(a) requires each insurance policy de-
livered or issued for delivery in Texas to include a brief written
notice that includes:

(1) a suggested procedure to be followed by a policyholder with
a dispute concerning a claim or premium;

(2) TDI's name and address; and

(3) TDI's toll-free telephone number for information and com-
plaints.

Insurance Code §521.005(b) requires the Commissioner to
adopt appropriate wording for these notices.

The proposed amendment is described in the following para-
graph.

Section §1.601(a)(2)(C). The proposed amendment to Figure:
28 TAC §1.601(a)(2)(C) changes the email address of regula-
toryassurance@ncci.com to regulatoryoperations@ncci.com in
the Spanish version of the notice form. This change is necessary
to ensure the Spanish version has the correct email address to
contact NCCI and so that the information is consistent with the
English version of the notice form.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. David Muckerheide, assistant director of the Property and
Casualty Lines Office, has determined that during each year of
the first five years the proposed amendment is in effect, there will
be no measurable fiscal impact on state and local governments
as a result of enforcing or administering the sections, other than

that imposed by the statute. This determination was made be-
cause the proposed amendment does not add to or decrease
state revenues or expenditures, and because local governments
are not involved in enforcing or complying with the proposed
amendment.

Mr. Muckerheide does not anticipate any measurable effect on
local employment or the local economy as a result of this pro-
posal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amendment is in effect, Mr. Mucker-
heide expects that administering and enforcing the proposed
amendment will have the public benefit of helping consumers
know where and how to get help with workers' compensation
premium problems by listing the correct email address for NCCI
in the Spanish translation of the notice form.

Mr. Muckerheide expects that while the proposed amendment
will necessitate updating a form, it will not impose an economic
cost on those required to comply with the amendment. TDI an-
ticipates that making the proposed change to the notice form will
require a short amount of administrative time. The administra-
tive time may be reduced or eliminated if an insurer prepares
the change at the same time it makes any routine updates to its
insurance forms or computer programs. Under the current re-
quirements of §1.601, the form must be provided at the time of
delivery with all policies, bonds, annuity contracts, certificates, or
evidences of coverage that are delivered, issued for delivery, or
renewed in Texas. The proposed amendment does not change
that, so there will be no costs associated with providing the up-
dated form beyond those required by the current rule.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed
amendment will not have an adverse economic effect on small
or micro businesses because it requires only a minor change
to a form. As a result, and in accordance with Government
Code §2006.002(c), TDI is not required to prepare a regulatory
flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does not
impose a possible cost on regulated persons. In addition, no
additional rule amendments are required under Government
Code §2001.0045, because the proposed amendment to §1.601
reduces the regulatory burden of the rule imposed on regulated
persons.

TDI expects the proposed amendment to reduce regulatory bur-
den on companies by reducing confusion about where and how
to get help with workers' compensation premium problems. Less
confusion should result in more efficient and timely handling of
questions and complaints. It should also increase the opportu-
nity for companies to informally resolve more questions or con-
cerns before they file a complaint with TDI, which necessitates
a formal response.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed amendment is in effect, the proposed rule:

--will not create or eliminate a government program;

--will not require the creation of new employee positions or the
elimination of existing employee positions;

--will not require an increase or decrease in future legislative ap-
propriations to the agency;
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--will not require an increase or decrease in fees paid to the
agency;

--will not create a new regulation;
--will not expand, limit, or repeal an existing regulation;

--will not increase or decrease the number of individuals subject
to the rule's applicability; and

--will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on October 26, 2020. Send your
comments to ChiefClerk@tdi.texas.gov; or to the Office of the
Chief Clerk, MC 112-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104.

To request a public hearing on the proposal, submit a request
before the end of the comment period and separate from any
comments to ChiefClerk@tdi.texas.gov; or to the Office of the
Chief Clerk, MC 112-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. The request for public
hearing must be received by TDI no later than 5:00 p.m., central
time, on October 26, 2020. If TDI holds a public hearing, TDI will
consider written and oral comments presented at the hearing.

STATUTORY AUTHORITY. TDI proposes the amendment to
§1.601 under Insurance Code §§521.005(b) and 36.001.

Insurance Code §521.005(b) provides that the Commissioner
adopt appropriate wording for the notice required by the section.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The amendment to
§1.601 implements Insurance Code §521.005.

§1.601. Notice of Toll-Free Telephone Numbers and Information and
Complaint Procedures.

(a) Purpose and applicability.

(1) (No change.)

(2) The notice must be provided at the time of delivery with
all policies, bonds, annuity contracts, certificates, or evidences of cov-
erage that are delivered, issued for delivery, or renewed in Texas by
insurers or HMOs. When insurers add a certificate holder, annuitant,
or enrollee to a group policy or group plan, insurers must also provide
the notice when the certificate, annuity contract, or evidence of cover-
age is delivered.

(A) (No change.)
(B) (No change.)

(C) The form of the notice for workers' compensation
must be consistent with Figure: 28 TAC §1.601(a)(2)(C) and the re-
quirements of subsection (b) of this section. The form of notice is not
required to be filed with the department.

Figure: 28 TAC §1.601(a)(2)(C)

[Figure: 28 TAC $H60Ha)2HO)]
(b) - (¢) (No change.)

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2020.

TRD-202003715

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 676-6584

¢ ¢ ¢

CHAPTER 3. LIFE, ACCIDENT, AND HEALTH
INSURANCE AND ANNUITIES

The Texas Department of Insurance proposes to amend 28
TAC §§3.3701, 3.3702, 3.3705, 3.3709, 3.3720 - 3.3723, and to
repeal 28 TAC §3.9208, concerning preferred provider benefit
plans (PPBPs) and exclusive provider benefit plans (EPBPs).
Section 3.3701 implements House Bill 1757, 86th Legislature,
Regular Session (2019); §§3.3702, 3.3720, 3.3721, 3.3722, and
3.3723 implement House Bill 3911, 86th Legislature, Regular
Session (2019); and §§3.3702, 3.3705, and 3.3722 implement
Senate Bill 1742, 86th Legislature, Regular Session (2019).
The amendments also eliminate certain health care provider
network adequacy review requirements that are duplicative of
reviews conducted by the Health and Human Services Commis-
sion (HHSC) for provider networks associated with the Texas
Children's Health Insurance Program (CHIP), Medicaid, or the
State Rural Health Care System.

EXPLANATION. Amending §§3.3701, 3.3702, 3.3705, 3.3709,
3.3720 - 3.3723 implements HB 1757, HB 3911, and Article
1 of SB 1742. HB 1757 amended Insurance Code Chapter
1451, Subchapter C to add pharmacists among other health
care providers in Subchapter C giving an insured the authority
to select a pharmacist as a health care provider under the
insured's health insurance policy.

HB 3911 amended Insurance Code §1301.0056 to provide that
the Commissioner examine both PPBPs and EPBPs at least
once every three years. The examinations should include qual-
ifying examinations. Previously, the statute only required that
EPBPs be examined at least once every five years.

Article 1 of SB 1742 amended Insurance Code Chapter 1451,
Subchapter K to add more detailed requirements for health care
provider directories, including a requirement for more informa-
tion regarding facilities and facility-based physicians.

The amendments to §3.3709 and §3.3722 and the repeal of
§3.9208 eliminate certain network adequacy review require-
ments for a PPBP or EPBP written by an insurer for a contract
with HHSC to provide services under CHIP, Medicaid, or with
the State Rural Health Care System. HHSC conducts its own
network adequacy reviews of insurers with which it contracts
that are duplicative of TDI's review. The changes will conserve
agency resources and reduce the regulatory burden and costs
imposed on HHSC program participants.
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The proposed amendments to the sections are described in the
following paragraphs.

Section 3.3701. Applicability and Scope. An amendment to Sub-
section (c) modifies the reference to provisions to which 28 TAC
Chapter 3, Subchapter X is subject, changing the reference to
the specific sections of Insurance Code Chapter 1451, Subchap-
ter C to cite the subchapter as a whole, in order to simplify the
citation and incorporate the section added to the subchapter by
HB 1757. The amendment also reorganizes the referenced pro-
visions into numerical order.

Section 3.3702. Definitions. Amendments to this section im-
plement HB 3911 and SB 1742. The proposed amendments to
Subchapter X, Division 2 generally broaden the division's ap-
plicability to both PPBP and EPBP networks. The definition of
"exclusive provider network" in §3.3702(b)(7) is being amended
to broaden its applicability to both PPBP and EPBP networks
to conform to the generally broadened applicability of Subchap-
ter X, Division 2. Specifically, the amendments replace the de-
fined term "exclusive provider network" with "provider network"
and add a reference to PPBPs where EPBPs are referenced in
that definition. The amendments also move the new definition
of "provider network" to §3.3702(b)(16) to keep the definitions
in alphabetical order. As a result of the relocation of the defini-
tion of "provider network," §3.3702(b)(8) - (15) are renumbered.
The definition of "facility” in current §3.3702(b)(8) is amended
by replacing the definition with a reference to the new definition
of "facility" in Insurance Code §1451.501. The definition of "fa-
cility-based physician" in current §3.3702(b)(9) is amended by
deleting the "or" and adding the words "or an assistant surgeon."
Amending §3.3702(8) - (9) aligns the definitions with the new
definitions of "facility” and "facility-based physician" in Insurance
Code §1451.501 added by SB 1742. In addition to these amend-
ments, the period at the end of §3.3702(b) is changed to a colon
and the word "subparagraphs" in §3.3702(b)(17)(C) is capital-
ized, for consistency with agency rule drafting style.

Section 3.3705. Nature of Communications with Insureds;
Readability, Mandatory Disclosure Requirements, and Plan
Designations. Amendments to this section implement SB 1742
and clarify existing requirements. Section 3.3705(b)(12) is
amended by requiring a provider's "street address" instead of
"location" and a provider's telephone number and specialty, if
any, in order to align with the requirements of Insurance Code
§1451.504 and §1451.505 as amended by SB 1742. Section
3.3705(c) is amended to replace the specific provider listing
submission instructions with directions to follow submission
instructions on TDI's website. This amendment will allow
TDI to specify an electronic means of submitting notices and
update submission instructions as needed. The amendment
to §3.3705(l) clarifies the second sentence to make it more
readable and the reference to §3.3705(1)(1) - (9) is expanded
to include new Paragraphs (10) and (11). Section 3.3705(1)(2)
is amended by deleting the current "and" and adding the words
"and assistant surgeons" at the end of the paragraph to align
with the new definition of "facility-based physician" in Insurance
Code §1451.501 added by SB 1742. Amendments add new
§3.3705(1)(10) and (11) to implement the new facility and facil-
ity-based physician provider directory information requirements
in Insurance Code §1451.504 as amended by SB 1742. Section
3.3705(q)(1) is amended by replacing the direction to mail the
notice with directions to follow submission instructions on TDI's
website. This amendment will allow TDI to specify an electronic
means of submitting notices and update submission instruc-
tions as needed. In addition to these amendments, the words

"subsection," "paragraph," "paragraphs," "subparagraph,” and
"subparagraphs" are capitalized where they appear throughout
the section, for consistency with agency rule drafting style.

Section 3.3709. Annual Network Adequacy Report. An amend-
ment to this section adds new §3.3709(e). This subsection pro-
vides that §3.3709 does not apply to a PPBP or EPBP written
by an insurer for a contract with HHSC to provide services un-
der CHIP, Medicaid, or with the State Rural Health Care System.
TDI's review of the annual network adequacy report is duplicative
of HHSC's review of its contractors' networks. In addition to this
amendment, the words "subsection" and "paragraphs" are cap-
italized where they appear in the section, for consistency with
agency rule drafting style.

Division 2. Preferred and Exclusive Provider Benefit Plan Re-
quirements. The heading for Division 2 is revised to add the
words "Preferred and." This amendment is made to reflect that
some of the sections in the division are being expanded to apply
to both PPBPs and EPBPs.

Section 3.3720. Preferred and Exclusive Provider Benefit Plan
Requirements. The heading of §3.3720 is amended to add the
words "Preferred and," and the text is revised to specify which
sections are applicable to both PPBPs and EPBPs, and which
sections are applicable only to EPBPs. The amendments to this
section implement HB 3911 by making §8§3.3721 - 3.3723 appli-
cable to both PPBPs and EPBPs instead of only EPBPs while
specifying that §3.3724 and §3.3725 remain applicable only to
EPBPs.

Section 3.3721.  Preferred and Exclusive Provider Benefit
Plan Network Approval Required. The heading of §3.3721 is
amended to add the words "Preferred and," and the text of the
section is revised to address both PPBPs and EPBPs. The
amendments to this section implement HB 3911 by making
provider benefit plan network approval required for both PPBPs
and EPBPs instead of only EPBPs. Both PPBPs and EPBPs
are now required to undergo qualifying examinations under
Insurance Code §1301.0056 as amended by HB 3911.

Section 3.3722. Application for Preferred and Exclusive Provider
Benefit Plan Approval; Qualifying Examination, Network Modifi-
cations. The heading of §3.3722 is amended to add the words
"Preferred and," and the text of Subsections (a), (c)(4)(B), and
(c)(7) is revised to address both PPBPs and EPBPs. These
amendments implement HB 3911 by making this section appli-
cable to both PPBPs and EPBPs instead of only EPBPs. Sec-
tion 3.3722(a) is amended by replacing the direction to mail the
application with a reference to follow submission instructions on
TDI's website. This amendment will allow TDI to specify an elec-
tronic means of submitting applications and update submission
instructions as needed. New §3.3722(c)(9)(C) - (D) is added to
implement the new facility and facility-based physician provider
directory information requirements in Insurance Code §1451.504
from SB 1742. New §3.3722(f) is added, which provides that
§3.3722(c)(9) and (d)(3) do not apply to a PPBP or EPBP writ-
ten by an insurer for a contract with HHSC to provide services
under CHIP, Medicaid, or with the State Rural Health Care Sys-
tem from submitting network configuration information or apply-
ing for approval for network modifications under §3.3722. ltis
not necessary for TDI to review network configuration informa-
tion or require an application for approval for network modifica-
tions because it is duplicative of HHSC's review of its contractors'
networks. In addition to these amendments, the words "subsec-
tion," "paragraph," and "paragraphs" are capitalized where they
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appear throughout the section, for consistency with agency rule
drafting style.

Section 3.3723. Examinations. Amendments to this section im-
plement HB 3911 and clarify applicable law. Section 3.3723(a)
is amended to address both PPBPs and EPBPs and to require
an examination at least once every three years instead of five
years. Both PPBPs and EPBPs must now be examined at least
once every three years under Insurance Code §1301.0056 as
amended by HB 3911. Section 3.3723(b) is amended to clar-
ify that examinations are conducted pursuant to Insurance Code
Chapter 1301 in addition to the other listed authorities.

Section 3.9208. Provider Network: Accessibility and Availabil-
ity. TDI proposes the repeal of §3.9208. Repeal of this section
removes the requirement that EPBPs subject to Subchapter KK
must comply with the network accessibility and availability re-
quirements as outlined in 28 TAC §11.1607. Section 3.9208 is
not necessary, because the requirements of §11.1607 are du-
plicative of HHSC's review of its contractors' networks.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Debra Diaz-Lara, director of the Managed Care Quality
Assurance Office, has determined that during each year of the
first five years the proposed amendments and repeal are in ef-
fect, there will be no measurable fiscal impact on state and local
governments as a result of enforcing or administering the sec-
tions, other than that imposed by statute. This determination
was made because the proposed amendments do not add to
or decrease state revenues or expenditures, and because local
governments are not involved in enforcing or complying with the
proposed amendments.

Ms. Diaz-Lara does not anticipate any measurable effect on lo-
cal employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the
first five years the proposed amendments and repeal are in
effect, Ms. Diaz-Lara expects that administering the proposed
amendments and repeal will have the public benefits of ensur-
ing that TDI's rules conform to Insurance Code §§1301.0056,
1451.128, 1451.501, 1451.504, and 1451.505, conserve agency
resources, and reduce the regulatory burden and costs imposed
on participants in HHSC's CHIP, Medicaid program, and State
Rural Health Care System.

Ms. Diaz-Lara expects that the proposed amendments and re-
peal will not increase the cost of compliance with Insurance Code
§§1301.0056, 1451.128, 1451.504, and 1451.505 because they
do not impose requirements beyond those in statute. Insur-
ance Code §1301.0056 provides that the Commissioner exam-
ine PPBPs and EPBPs at least once every three years, and that
such examinations include qualifying examinations. Insurance
Code §1451.128 gives an insured the authority to select a phar-
macist as a health care provider under the insured's health in-
surance policy. Insurance Code §1451.504 and §1451.505 re-
quire certain information be included in a provider directory. As
a result, the cost associated with complying with these require-
ments does not result from the enforcement or administration of
the proposed amendments and repeal.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed
amendments and repeal will not have an adverse economic
effect or a disproportionate economic impact on small or micro
businesses, or on rural communities. Because the proposed
rule is designed to implement Insurance Code §§1301.0056,
1451.128, 1451.501, 1451.504, and 1451.505, any economic

impact results from the statute itself. As a result, and in accor-
dance with Government Code §2006.002(c), TDI is not required
to prepare a regulatory flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does not
impose a possible cost on regulated persons. Therefore, no
additional rule amendments are required under Government
Code §2001.0045. In addition, the proposed rule implements
Insurance Code §1301.0056, as added by HB 3911; Insurance
Code §1451.128, as added by HB 1757; and Insurance Code
§8§1451.501, 1451.504, and 1451.505, as added by SB 1742.
The proposed rule also reduces the burden and responsibilities
imposed on regulated persons and decreases the persons' cost
for compliance with the rules by eliminating certain network
adequacy review requirements for a PPBP or EPBP written by
an insurer for a contract with HHSC to provide services under
CHIP, Medicaid, or with the State Rural Health Care System.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed amendments are in effect the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will not create a new regulation;

- will expand and eliminate existing regulations and will repeal
an existing regulation;

- will decrease the number of individuals subject to the rule's
applicability; and

- will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on October 26, 2020. Send your
comments to ChiefClerk@tdi.texas.gov; or to the Office of the
Chief Clerk, MC 112-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104.

To request a public hearing on the proposal, submit a request
before the end of the comment period, and separate from any
comments, to ChiefClerk@tdi.texas.gov; or to the Office of the
Chief Clerk, MC 112-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. The request for public
hearing must be received by the department no later than 5:00
p.m., central time, on October 26, 2020. If TDI holds a public
hearing, TDI will consider written and oral comments presented
at the hearing.

SUBCHAPTER X. PREFERRED AND
EXCLUSIVE PROVIDER PLANS
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DIVISION 1. GENERAL REQUIREMENTS
28 TAC §§3.3701, 3.3702, 3.3705, 3.3709

STATUTORY AUTHORITY. TDI proposes §§3.3701, 3.3702,
3.3705, and 3.3709 under Insurance Code §§1301.007,
1301.1591, and 36.001.

Insurance Code §1301.007 provides that the Commissioner
adopt rules as necessary to implement Insurance Code Chapter
1301 and ensure reasonable accessibility and availability of
preferred provider services to Texas residents.

Insurance Code §1301.1591 allows the Commissioner to adopt
rules as necessary to implement Insurance Code §1301.1591,
which requires an insurer offering a PPBP or EPBP to list net-
work providers on its website. The rules may govern the form
and content of the information required.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The amendment to
§3.3701 implements Insurance Code §1451.128. The amend-
ments to §3.3702 implement Insurance Code §1301.0056. The
amendments to §3.3702 and §3.3705 implement Insurance
Code §§1451.501, 1451.504, and 1451.505. The amendment
to §3.3709 affects Insurance Code Chapter 1301.

$3.3701.  Applicability and Scope.

(a) Except as otherwise specified in this subchapter, this
subchapter applies to any preferred provider benefit plan or exclusive
provider benefit plan as specified in this subsection.

(1) This subchapter applies to any preferred or exclusive
provider benefit plan policy that is offered, delivered, issued for de-
livery, or renewed on or after 150 days from the effective date of this
section. Any preferred or exclusive provider benefit plan policy deliv-
ered, issued for delivery, or renewed prior to this applicability date is
subject to the statutes and provisions of this subchapter in effect at the
time the policy was delivered, issued for delivery, or renewed.

(2) This subchapter does not apply to:

(A) provisions for dental care benefits in any health in-
surance policy; or

(B) an exclusive provider benefit plan regulated under
Subchapter KK of this chapter (relating to Exclusive Provider Benefit
Plan) written by an insurer pursuant to a contract with the Texas Health
and Human Services Commission to provide services under the Texas
Children's Health Insurance Program, Medicaid, or with the Statewide
Rural Health Care System.

(b) This subchapter is not an interpretation of and has no ap-
plication to any law requiring licensure to act as a principal or agent in
the insurance or related businesses including, but not limited to, health
maintenance organizations.

(c) The provisions of this subchapter are subject to [the] In-
surance Code Chapter 1301; Insurance Code §§1353.001, 1353.002,
1451.001, 1451.053, and 1451.054; and Insurance Code Chapter 1451,
Subchapter C [§§Jr4§+99¥ 1451.053, and 1451.054; Chapter 4%9%
§§1451101 - 1451127 and §1353.001 and §1353.002] as they relate

to insurers and the practitioners named therein.

(d) These sections do not create a private cause of action for
damages or create a standard of care, obligation, or duty that provides
a basis for a private cause of action. These sections do not abrogate

a statutory or common law cause of action, administrative remedy, or
defense otherwise available.

(e) Ifacourtof competent jurisdiction holds that any provision
of this subchapter or its application to any person or circumstance is
invalid for any reason, the invalidity does not affect other provisions
or applications of this subchapter that can be given effect without the
invalid provision or application, and to this end the provisions of this
subchapter are severable.

(f) A provision of this title applicable to a preferred provider
benefit plan is applicable to an exclusive provider benefit plan unless
specified otherwise.

$§3.3702.  Definitions.

(a) Words and terms defined in Insurance Code Chapter 1301
have the same meaning when used in this subchapter, unless the context
clearly indicates otherwise.

(b) The following words and terms, when used in this subchap-
ter, have the following meanings, unless the context clearly indicates
otherwise: [-]

(1) Adverse determination--As defined in Insurance Code
§4201.002(1).

(2) Allowed amount--The amount of a billed charge that
an insurer determines to be covered for services provided by a non-
preferred provider. The allowed amount includes both the insurer's
payment and any applicable deductible, copayment, or coinsurance
amounts for which the insured is responsible.

(3) Billed charges--The charges for medical care or health
care services included on a claim submitted by a physician or provider.

(4) Complainant--As defined in §21.2502 of this title (re-
lating to Definitions).

(5) Complaint--As defined in §21.2502 of this title.

(6) Contract holder--An individual who holds an individual
health insurance policy, or an organization that holds a group health
insurance policy.
physieians and health eare providers available to an insured under an
exclusive provider benefit plan and directly or indirectly contracted
with the insurer of an exclastve provider benefit plan to provide medi-
eal or health care services to individuals insured under the plan}

(7) [€8)] Facility--As defined in Health and Safety Code
§324.001(7).

HA) an ambulatory surgical center licensed under
Health and Safety Code Chapter 243;}

fB) = birthing center licensed under Health and Safety
Code Chapter 244: or]

HE) & hospital licensed under Health and Safety Code
Chapter 2411

(8) [9Y] Facility-based physician--A radiologist, an anes-
thesiologist, a pathologist, an emergency department physician, [et] a
neonatologist, or an assistant surgeon:

(A) to whom a facility has granted clinical privileges;
and

(B) who provides services to patients of the facility un-
der those clinical privileges.

(9) [E49)] Health care provider or provider--As defined in
Insurance Code §1301.001(1-a).
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(10) [EH] Health maintenance organization (HMO)--As
defined in Insurance Code §843.002(14).

(11) [(2)] In-network--Medical or health care treatment,
services, or supplies furnished by a preferred provider, or a claim filed
by a preferred provider for the treatment, services, or supplies.

(12) [(43)] NCQA--The National Committee for Quality
Assurance, which reviews and accredits managed care plans.

(13) [E4)] Nonpreferred provider--A physician or health
care provider, or an organization of physicians or health care providers,
that does not have a contract with the insurer to provide medical care or
health care on a preferred benefit basis to insureds covered by a health
insurance policy issued by the insurer.

(14) [(45)] Out-of-network--Medical or health care treat-
ment services, or supplies furnished by a nonpreferred provider, or a
claim filed by a nonpreferred provider for the treatment, services, or
supplies.

(15) [E46)] Pediatric practitioner--A physician or provider
with appropriate education, training, and experience whose practice is
limited to providing medical and health care services to children and
young adults.

(16) Provider network--The collective group of physicians
and health care providers available to an insured under a preferred or
exclusive provider benefit plan and directly or indirectly contracted
with the insurer of a preferred or exclusive provider benefit plan to
provide medical or health care services to individuals insured under
the plan.

(17) Rural area--

(A) acounty with a population of 50,000 or less as de-
termined by the United States Census Bureau in the most recent decen-
nial census report;

(B) an area that is not designated as an urbanized area
by the United States Census Bureau in the most recent decennial census
report; or

(C) any other area designated as rural under rules
adopted by the commissioner, notwithstanding Subparagraphs

[subparagraphs] (A) and (B) of this paragraph.

(18)  Urgent care--Medical or health care services provided
in a situation other than an emergency that are typically provided in a
setting such as a physician or individual provider's office or urgent care
center, as a result of an acute injury or illness that is severe or painful
enough to lead a prudent layperson, possessing an average knowledge
of medicine and health, to believe that the person's condition, illness,
or injury is of such a nature that failure to obtain treatment within a
reasonable period of time would result in serious deterioration of the
condition of the person's health.

(19) Utilization review--As defined in Insurance Code
§4201.002(13).

$3.3705.  Nature of Communications with Insureds; Readability,
Mandatory Disclosure Requirements, and Plan Designations.

(a) Readability. All health insurance policies, health benefit
plan certificates, endorsements, amendments, applications or riders are
required to be written in a readable and understandable format that
meets the requirements of §3.602 of this chapter (relating to Plain Lan-
guage Requirements).

(b) Disclosure of terms and conditions of the policy. The in-
surer is required, on request, to provide to a current or prospective

group contract holder or a current or prospective insured an accurate
written description of the terms and conditions of the policy that allows
the current or prospective group contract holder or current or prospec-
tive insured to make comparisons and informed decisions before se-
lecting among health care plans. An insurer may utilize its handbook
to satisfy this requirement provided that the insurer complies with all
requirements set forth in this subsection including the level of disclo-
sure required. The written description must be in a readable and under-
standable format, by category, and must include a clear, complete, and
accurate description of these items in the following order:

(1) a statement that the entity providing the coverage is
an insurance company; the name of the insurance company; that, in
the case of a preferred provider benefit plan, the insurance contract
contains preferred provider benefits; and, in the case of an exclusive
provider benefit plan, that the contract only provides benefits for ser-
vices received from preferred providers, except as otherwise noted in
the contract and written description or as otherwise required by law;

(2) atoll free number, unless exempted by statute or rule,
and address to enable a current or prospective group contract holder or
a current or prospective insured to obtain additional information;

(3) anexplanation of the distinction between preferred and
nonpreferred providers;

(4) allcovered services and benefits, including payment for
services of a preferred provider and a nonpreferred provider, and pre-
scription drug coverage, both generic and name brand;

(5) emergency care services and benefits and information
on access to after-hours care;

(6) out-of-area services and benefits;

(7) an explanation of the insured's financial responsibility
for payment for any premiums, deductibles, copayments, coinsurance
or other out-of-pocket expenses for noncovered or nonpreferred ser-
vices;

(8) any limitations and exclusions, including the existence
of any drug formulary limitations, and any limitations regarding pre-
existing conditions;

(9) any authorization requirements, including preau-
thorization review, concurrent review, post-service review, and
post-payment review; and any penalties or reductions in benefits
resulting from the failure to obtain any required authorizations;

(10) provisions for continuity of treatment in the event of
termination of a preferred provider's participation in the plan;

(11) asummary of complaint resolution procedures, if any,
and a statement that the insurer is prohibited from retaliating against the
insured because the insured or another person has filed a complaint on
behalf of the insured, or against a physician or provider who, on behalf
of the insured, has reasonably filed a complaint against the insurer or
appealed a decision of the insurer;

(12) a current list of preferred providers and complete
descriptions of the provider networks, including the name, street
address, telephone number, and specialty, if any, of each physician
and health care provider [names and loeations of physietans and
health eare providers], and a disclosure of which preferred providers
will not accept new patients. Both of these items may be provided
electronically, if notice is also provided in the disclosure required by
this subsection regarding how a nonelectronic copy may be obtained
free of charge;

(13) the service area(s); and
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(14) information that is updated at least annually regarding
the following network demographics for each service area, if the pre-
ferred provider benefit plan is not offered on a statewide service area
basis, or for each of the 11 regions specified in §3.3711 of this title
(relating to Geographic Regions), if the plan is offered on a statewide
service area basis:

(A) the number of insureds in the service area or region;

(B) for each provider area of practice, including at a
minimum internal medicine, family/general practice, pediatric practi-
tioner practice, obstetrics and gynecology, anesthesiology, psychiatry,
and general surgery, the number of preferred providers, as well as an
indication of whether an active access plan pursuant to §3.3709 of this
title (relating to Annual Network Adequacy Report; Access Plan) ap-
plies to the services furnished by that class of provider in the service
area or region and how such access plan may be obtained or viewed, if
applicable; and

(C) for hospitals, the number of preferred provider hos-
pitals in the service area or region, as well as an indication of whether
an active access plan pursuant to §3.3709 of this title applies to hospital
services in that service area or region and how the access plan may be
obtained or viewed.

(15) information that is updated at least annually regarding
whether any waivers or local market access plans approved pursuant to
§3.3707 of this title (relating to Waiver Due to Failure to Contract in
Local Markets) apply to the plan and that complies with the following:

(A) if a waiver or a local market access plan applies to
facility services or to internal medicine, family or general practice, pe-
diatric practitioner practice, obstetrics and gynecology, anesthesiology,
psychiatry, or general surgery services, this must be specifically noted;

(B) the information may be categorized by service area
or county if the preferred provider benefit plan is not offered on a
statewide service area basis, and, if by county, the aggregate of coun-
ties is not more than those within a region; or for each of the 11 regions
specified in §3.3711 of this title (relating to Geographic Regions), if
the plan is offered on a statewide service area basis; and

(C) the information must identify how to obtain or view
the local market access plan.

(c) Filing required. A copy of the written description required
in Subsection [subseetiort] (b) of this section must be filed with the de-
partment with the initial filing of the preferred provider benefit plan
and within 60 days of any material changes being made in the infor-
mation required in Subsection [subseetion] (b) of this section. Sub-
mission of listings of preferred providers as required in Subsection
[subseetion] (b)(12) of this section may be made electronically in a
format acceptable to the department or by submitting with the filing
the Internet website address at which the department may view the
current provider listing. Acceptable formats include Microsoft Word
and Excel documents. Submit provider listings as specified on the de-
partment's website. [Eleetronic submission of the provider listing; if
applicable; must be submitted to the following email address: Life-
Health(@tdi.texas.gov. Nonelectronic filings must be submitted to the
department at: Life/Health and HMO Intake Team; Mail Code 106-
1E; Texas Department of Insurance; PO: Box 149104; Austin; Texas
T84-9104-)

(d) Promotional disclosures required. The preferred provider
benefit plan and all promotional, solicitation, and advertising material
concerning the preferred provider benefit plan must clearly describe the
distinction between preferred and nonpreferred providers. Any illus-
tration of preferred provider benefits must be in close proximity to an

equally prominent description of basic benefits, except in the case of
an exclusive provider benefit plan.

(e) Internet website disclosures. Insurers that maintain an In-
ternet website providing information regarding the insurer or the health
insurance policies offered by the insurer for use by current or prospec-
tive insureds or group contract holders must provide:

(1) anInternet-based provider listing for use by current and
prospective insureds and group contract holders;

(2) an Internet-based listing of the state regions, counties,
or three-digit ZIP Code areas within the insurer's service area(s), in-
dicating as appropriate for each region, county or ZIP Code area, as
applicable, that the insurer has:

(A) determined that its network meets the network ad-
equacy requirements of this subchapter; or

(B) determined that its network does not meet the net-
work adequacy requirements of this subchapter; and

(3) anInternet-based listing of the information specified for
disclosure in Subsection [subseetion] (b) of this section.

(f) Notice of rights under a network plan required. An insurer
must include the notice specified in Figure: 28 TAC §3.3705(f)(1) for
a preferred provider benefit plan that is not an exclusive provider ben-
efit plan, or Figure: 28 TAC §3.3705(f)(2) for an exclusive provider
benefit plan, in all policies, certificates, disclosures of policy terms and
conditions provided to comply with Subsection [subseetion] (b) of this
section, and outlines of coverage in at least 12-point font:

(1) Preferred provider benefit plan notice.
Figure: 28 TAC §3.3705(f)(1) (No change.)

(2) Exclusive provider benefit plan notice.
Figure: 28 TAC §3.3705(f)(2) (No change.)

(g) Untrue or misleading information prohibited. No insurer,
or agent or representative of an insurer, may cause or permit the use or
distribution of information which is untrue or misleading.

(h) Disclosure concerning access to preferred provider listing.
The insurer must provide notice to all insureds at least annually de-
scribing how the insured may access a current listing of all preferred
providers on a cost-free basis. The notice must include, at a mini-
mum, information concerning how to obtain a nonelectronic copy of
the listing and a telephone number through which insureds may ob-
tain assistance during regular business hours to find available preferred
providers.

(1) Required updates of available provider listings. The in-
surer must ensure that it updates all electronic or nonelectronic listings
of preferred providers made available to insureds at least every three
months.

(j) Annual provision of provider listing required in certain
cases. If no Internet-based preferred provider listing or other method
of identifying current preferred providers is maintained for use by
insureds, the insurer must distribute a current preferred provider listing
to all insureds no less than annually by mail, or by an alternative
method of delivery if an alternative method is agreed to by the insured,
group policyholder on behalf of the group, or certificate holder.

(k) Reliance on provider listing in certain cases. A claim for
services rendered by a nonpreferred provider must be paid in the same
manner as if no preferred provider had been available under §3.3708(b)
- (d) of this title (relating to Payment of Certain Basic Benefit Claims
and Related Disclosures) and §3.3725(d) - (f) of this title (relating to
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Payment of Certain Out-of-Network Claims), as applicable, if an in-
sured demonstrates that:

(1) in obtaining services, the insured reasonably relied
upon a statement that a physician or provider was a preferred provider
as specified in:

(A) a provider listing; or
(B) provider information on the insurer's website;

(2) the provider listing or website information was ob-
tained from the insurer, the insurer's website, or the website of a third
party designated by the insurer to provide such information for use by
its insureds;

(3) the provider listing or website information was ob-
tained not more than 30 days prior to the date of services; and

(4) the provider listing or website information obtained in-
dicates that the provider is a preferred provider within the insurer's net-
work.

(1) Additional listing-specific disclosure requirements. In all
preferred provider listings, including any Internet-based postings [ef
information made available] by the insurer [te provide informatioen] to
insureds about preferred providers, the insurer must comply with the

requirements in Paragraphs [paragraphs] (1) - (11) [(9)] of this subsec-
tion.

(1) The provider information must include a method for in-
sureds to identify those hospitals that have contractually agreed with
the insurer to facilitate the usage of preferred providers as specified in
Subparagraphs [subparagraphs] (A) and (B) of this paragraph.

(A) The hospital will exercise good faith efforts to ac-
commodate requests from insureds to utilize preferred providers.

(B) In those instances in which a particular facil-
ity-based physician or physician group is assigned at least 48 hours
prior to services being rendered, the hospital will provide the insured
with information that is:

(i) furnished at least 24 hours prior to services being
rendered; and

(ii) sufficient to enable the insured to identify the
physician or physician group with enough specificity to permit the in-
sured to determine, along with preferred provider listings made avail-
able by the insurer, whether the assigned facility-based physician or
physician group is a preferred provider.

(2) The provider information must include a method for in-
sureds to identify, for each preferred provider hospital, the percentage
of'the total dollar amount of claims filed with the insurer by or on behalf
of facility-based physicians that are not under contract with the insurer.
The information must be available by class of facility-based physician,
including radiologists, anesthesiologists, pathologists, emergency de-
partment physicians, [and] neonatologists, and assistant surgeons.

(3) In determining the percentages specified in Paragraph
[paragraph] (2) of this subsection, an insurer may consider claims
filed in a 12-month period designated by the insurer ending not more
than 12 months before the date the information specified in Paragraph
[paragraph] (2) of this subsection is provided to the insured.

(4) The provider information must indicate whether each
preferred provider is accepting new patients.

(5) The provider information must provide a method by
which insureds may notify the insurer of inaccurate information in the
listing, with specific reference to:

(A) information about the provider's contract status;
and

(B) whether the provider is accepting new patients.

(6) The provider information must provide a method by
which insureds may identify preferred provider facility-based physi-
cians able to provide services at preferred provider facilities.

(7) The provider information must be provided in at least
10 point font.

(8) The provider information must specifically identify
those facilities at which the insurer has no contracts with a class of
facility-based provider, specifying the applicable provider class.

(9) The provider information must be dated.

(10) For each health care provider that is a facility included
in the listing, the insurer must:

(A) create separate headings under the facility name for
radiologists, anesthesiologists, pathologists, emergency department
physicians, neonatologists, and assistant surgeons;

(B) under each heading described by Subparagraph (A)
of this paragraph, list each preferred facility-based physician practicing
in the specialty corresponding with that heading;

(C) for the facility and each facility-based physician de-
scribed by Subparagraph (B) of this paragraph, clearly indicate each
health benefit plan issued by the insurer that may provide coverage for
the services provided by that facility, physician, or facility-based physi-

cian group;

(D) for each facility-based physician described by Sub-
paragraph (B) of this paragraph, include the name, street address, tele-
phone number, and any physician group in which the facility-based
physician practices; and

(E) include the facility in a listing of all facilities and

indicate:

(i) _the name of the facility;

(it) the municipality in which the facility is located
or county in which the facility is located if the facility is in the unin-
corporated area of the county; and

(iii) each health benefit plan issued by the insurer
that may provide coverage for the services provided by the facility.

(11) The listing must list each facility-based physician in-
dividually and, if a physician belongs to a physician group, also as part
of the physician group.

(m) Annual policyholder notice concerning use of a local mar-
ket access plan. An insurer operating a preferred provider benefit plan
that relies on a local market access plan as specified in §3.3707 of this
title (relating to Waiver Due to Failure to Contract in Local Markets)
must provide notice of this fact to each individual and group policy-
holder participating in the plan at policy issuance and at least 30 days
prior to renewal of an existing policy. The notice must include:

(1) a link to any webpage listing of regions, counties, or
ZIP codes made available pursuant to Subsection [subseetion] (¢)(2)
of this section;

(2) information on how to obtain or view any local market
access plan or plans the insurer uses; and

(3) alink to the department's website where the department
posts information relevant to the grant of waivers.
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(n) Disclosure of substantial decrease in the availability of cer-
tain preferred providers. An insurer is required to provide notice as
specified in this subsection of a substantial decrease in the availability
of preferred facility-based physicians at a preferred provider facility.

(1) A decrease is substantial if:

(A) the contract between the insurer and any facility-
based physician group that comprises 75 percent or more of the pre-
ferred providers for that specialty at the facility terminates; or

(B) the contract between the facility and any facility-
based physician group that comprises 75 percent or more of the pre-
ferred providers for that specialty at the facility terminates, and the
insurer receives notice as required under §3.3703(a)(26) of this title
(relating to Contracting Requirements).

(2) Notwithstanding Paragraph [paragraph] (1) of this sub-
section, no notice of a substantial decrease is required if the require-

ments specified in either Subparagraph [subparagraph] (A) or (B) of
this paragraph are met:

(A) alternative preferred providers of the same spe-
cialty as the physician group that terminates a contract as specified
in Paragraph [paragraph] (1) of this subsection are made available to
insureds at the facility so the percentage level of preferred providers
of that specialty at the facility is returned to a level equal to or greater
than the percentage level that was available prior to the substantial
decrease; or

(B) the insurer provides to the department, by e-mail
to mcqa@tdi.texas.gov, a certification of the insurer's determination
that the termination of the provider contract has not caused the pre-
ferred provider service delivery network for any plan supported by the
network to be noncompliant with the adequacy standards specified in
§3.3704 of'this title (relating to Freedom of Choice; Availability of Pre-
ferred Providers), as those standards apply to the applicable provider
specialty.

(3) An insurer must prominently post notice of any con-
tract termination specified in Paragraph [paragraph] (1)(A) or (B) of
this subsection and the resulting decrease in availability of preferred
providers on the portion of the insurer's website where its provider list-
ing is available to insureds.

(4) Notice of any contract termination specified in
Paragraph [paragraph] (1)(A) or (B) of this subsection and of the de-
crease in availability of providers must be maintained on the insurer's
website until the earlier of:

(A) the date on which adequate preferred providers of
the same specialty become available to insureds at the facility at the

percentage level specified in Paragraph [paragraph] (2)(A) of this sub-
section;

(B) six months from the date that the insurer initially
posts the notice; or

(C) the date on which the insurer provides to the depart-
ment, by e-mail to mcqa@tdi.texas.gov, a certification as specified in
Paragraph [paragraph] (2)(B) of this subsection indicating the insurer's
determination that the termination of provider contract does not cause
non-compliance with adequacy standards.

(5) An insurer must post notice as specified in Paragraph
[paragraph] (3) of this subsection and update its Internet-based pre-
ferred provider listing as soon as practicable and in no case later than
two business days after:

(A) the effective date of the contract termination as
specified in Paragraph [paragraph] (1)(A) of this subsection; or

(B) the later of:

(i) the date on which an insurer receives notice of
a contract termination as specified in Paragraph [paragraph] (1)(B) of
this subsection; or

(ii) the effective date of the contract termination as
specified in Paragraph [paragraph] (1)(B) of this subsection.

(o) Disclosures concerning reimbursement of out-of-network
services. An insurer must make disclosures in all insurance policies,
certificates, and outlines of coverage concerning the reimbursement of
out-of-network services as specified in this subsection.

(1) An insurer must disclose how reimbursements of non-
preferred providers will be determined.

(2) Except in an exclusive provider benefit plan, if an in-
surer reimburses nonpreferred providers based directly or indirectly on
data regarding usual, customary, or reasonable charges by providers,
the insurer must disclose the source of the data, how the data is used
in determining reimbursements, and the existence of any reduction
that will be applied in determining the reimbursement to nonpreferred
providers.

(3) Except in an exclusive provider benefit plan, if an in-
surer bases reimbursement of nonpreferred providers on any amount
other than full billed charges, the insurer must:

(A) disclose that the insurer's reimbursement of claims
for nonpreferred providers may be less than the billed charge for the
service;

(B) disclose that the insured may be liable to the non-
preferred provider for any amounts not paid by the insurer;

(C) provide a description of the methodology by which
the reimbursement amount for nonpreferred providers is calculated;
and

(D) provide to insureds a method to obtain a real time
estimate of the amount of reimbursement that will be paid to a nonpre-
ferred provider for a particular service.

(p) Plan designations. A preferred provider benefit plan that
utilizes a preferred provider service delivery network that complies
with the network adequacy requirements for hospitals under §3.3704
of this title without reliance on an access plan may be designated by
the insurer as having an "Approved Hospital Care Network" (AHCN).
If a preferred provider benefit plan utilizes a preferred provider service
delivery network that does not comply with the network adequacy re-
quirements for hospitals specified in §3.3704 of this title, the insurer
is required to disclose that the plan has a "Limited Hospital Care Net-
work":

(1) on the insurer's outline of coverage; and

(2) onthe cover page of any provider listing describing the
network.

(q) Loss of status as an AHCN. If a preferred provider benefit
plan designated as an AHCN under Subsection [subseetion] (p) of this
section no longer complies with the network adequacy requirements
for hospitals under §3.3704 of this title and does not correct such non-
compliant status within 30 days of becoming noncompliant, the insurer
must:

(1) notify the department in writing concerning such
change in status as specified on the department's website [at Eilings
P.O. Box 149104, Austin, Texas, 78714-9104];
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(2) cease marketing the plan as an AHCN; and

(3) inform all insureds of such change of status at the time
of renewal.

$3.3709.  Annual Network Adequacy Report.

(a) Network adequacy report required. An insurer must file a
network adequacy report with the department on or before April 1 of
each year and prior to marketing any plan in a new service area.

(b) General content of report. The report required in
Subsection [subseetion] (a) of this section must specify:

(1) the trade name of each preferred provider benefit plan
in which insureds currently participate;

(2) the applicable service area of each plan; and

(3) whether the preferred provider service delivery net-
work supporting each plan is adequate under the standards in §3.3704
of this title (relating to Freedom of Choice; Availability of Preferred
Providers).

(c) Additional content applicable only to annual reports. As
part of the annual report on network adequacy, each insurer must
provide additional demographic data as specified in Paragraphs
[paragraphs] (1) - (6) of this subsection for the previous calendar
year. The data must be reported on the basis of each of the geographic
regions specified in §3.3711 of this title (relating to Geographic
Regions). If none of the insurer's preferred provider benefit plans
includes a service area that is located within a particular geographic
region, the insurer must specify in the report that there is no applicable
data for that region. The report must include the number of:

(1) claims for out-of-network benefits, excluding claims
paid at the preferred benefit coinsurance level;

(2) claims for out-of-network benefits that were paid at the
preferred benefit coinsurance level;

(3) complaints by nonpreferred providers;

(4) complaints by insureds relating to the dollar amount of
the insurer's payment for basic benefits or concerning balance billing;

(5) complaints by insureds relating to the availability of
preferred providers; and

(6) complaints by insureds relating to the accuracy of pre-
ferred provider listings.

(d) Filing the report. The annual report required under this
section must be submitted electronically in a format acceptable to the
department. Acceptable formats include Microsoft Word and Excel
documents. The report must be submitted to the following email ad-
dress: LifeHealth@tdi.texas.gov.

(e) Exceptions. This section does not apply to a preferred or
exclusive provider benefit plan written by an insurer for a contract with
the Health and Human Services Commission to provide services under
the Texas Children's Health Insurance Program (CHIP), Medicaid, or
with the State Rural Health Care System.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 11,
2020.

TRD-202003720

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 676-6584
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DIVISION 2. PREFERRED AND EXCLUSIVE
PROVIDER PLANS REQUIREMENTS
28 TAC §§3.3720 - 3.3723

STATUTORY AUTHORITY. TDI proposes amendments
to §§3.3720 -3.3723 under Insurance Code §§1301.007,
1301.1591 and 36.001.

Insurance Code §1301.007 requires the Commissioner adopt
rules as necessary to implement Insurance Code Chapter 1301
and ensure reasonable accessibility and availability of preferred
provider services to Texas residents.

Insurance Code §1301.1591 allows the Commissioner to adopt
rules as necessary to implement Insurance Code §1301.1591,
which requires an insurer offering an PPBP or EPBP to list net-
work providers on its website. The rules may govern the form
and content of the information required.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The amendments to
§§3.3720 - 3.3723 implement Insurance Code §1301.0056, as
enacted by HB 3911. The amendments to §3.3722 implement
Insurance Code §1451.504, as enacted by SB 1742, and affect
Insurance Code Chapter 1301.

§3.3720.  Preferred and Exclusive Provider Benefit Plan Require-
ments.

Sections 3.3721 - 3.3723 of this title (relating to Preferred and Ex-
clusive Provider Benefit Plan Network Approval, Application for Pre-
ferred and Exclusive Provider Benefit Plan Approval and Qualifying
Examination, and Examinations) [The previstens of this divisten] ap-
ply [enly] to preferred and exclusive provider benefit plans offered pur-
suant to Insurance Code Chapter 1301 in commercial markets. Sections
3.3274 - 3.3725 of this title (relating to Quality Improvement Program
and Payment of Certain Out-of-Network Claims) apply only to exclu-
sive provider benefit plans offered pursuant to Insurance Code Chapter
1301 in commercial markets.

§3.3721.  Preferred and Exclusive Provider Benefit Plan Network Ap-
proval Required.

An insurer may not offer, deliver, or issue for delivery a preferred or
[an] exclusive provider benefit plan in this state unless the commis-
sioner has completed a qualifying examination to determine compli-
ance with Insurance Code Chapter 1301 and this subchapter and has
approved the insurer's [exelusive] provider network in the service area.

§3.3722.  Application for Preferred and Exclusive Provider Benefit
Plan Approval; Qualifying Examination; Network Modifications.

(a) Where to file application. An insurer that seeks to of-
fer a preferred or [an] exclusive provider benefit plan must file an
application for approval with the Texas Department of Insurance
as specified on the department's website [at the folowing address:
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Austin; Texas 78714-9104]. A form titled Application for Approval
of [Exelusive] Provider Benefit Plan is available on the department's
website at www.tdi.texas.gov/forms. An insurer may use this form to
prepare the application.

(b) Filing requirements.

(1) An applicant must provide the department with a com-
plete application that includes the elements in the order set forth in
Subsection [subseetion] (c) of this section.

(2) All pages must be clearly legible and numbered.

(3) Ifthe application is revised or supplemented during the
review process, the applicant must submit a transmittal letter describing
the revision or supplement plus the specified revision or supplement.

(4) Ifapage isto be revised, a complete new page must be
submitted with the changed item or information clearly marked.

(c) Contents of application. A complete application includes

the elements specified in Paragraphs [paragraphs] (1) - (12) of this sub-
section.

(1) The applicant must provide a statement that the filing

(A) an application for approval; or
(B) amodification to an approved application.

(2) The applicant must provide organizational information
for the applicant, including:

(A) the full name of the applicant;

(B) the applicant's Texas Department of Insurance li-
cense or certificate number;

(C) the applicant's home office address, including city,
state, and ZIP code; and

(D) the applicant's telephone number.

(3) The applicant must provide the name and telephone
number of an individual to be the contact person who will facilitate
requests from the department regarding the application.

(4) The applicant must provide an attestation signed by the
applicant's corporate president, corporate secretary, or the president's
or secretary's authorized representative that:

(A) the person has read the application, is familiar with
its contents, and asserts that all of the information submitted in the
application, including the attachments, is true and complete; and

(B) the network, including any requested or granted
waiver and any access plan as applicable, is adequate for the services
to be provided under the preferred or exclusive provider benefit plan.

(5) The applicant must provide a description and a map of
the service area, with key and scale, identifying the area to be served
by geographic region(s), county(ies), or ZIP code(s). If the map is in
color, the original and all copies must also be in color.

(6) The applicant must provide a list of all plan documents
and each document's associated form filing ID number or the form num-
ber of each plan document that is pending the department's approval or
review.

(7) The applicant must provide the form(s) of physician
contract(s) and provider contract(s) that include the provisions required
in §3.3703 of this title (relating to Contracting Requirements) or an at-
testation by the insurer's corporate president, corporate secretary, or

the president's or secretary's authorized representative that the physi-
cian and provider contracts applicable to services provided under the
preferred or exclusive provider benefit plan comply with the require-
ments of Insurance Code Chapter 1301 and this subchapter.

(8) The applicant must provide a description of the qual-
ity improvement program and work plan that includes a process for
medical peer review required by Insurance Code §1301.0051 and that
explains arrangements for sharing pertinent medical records between
preferred providers and for ensuring the records' confidentiality.

(9) The applicant must provide network configuration in-
formation, including:

(A) maps for each specialty demonstrating the location
and distribution of the physician and provider network within the pro-
posed service area by geographic region(s), county(ies) or ZIP code(s);
and

(B) lists of:

(i) physicians and individual providers who are pre-
ferred providers, including license type and specialization and an indi-
cation of whether they are accepting new patients; and

(ii) institutional providers that are preferred

providers.

(C) For each health care provider that is a facility in-
cluded in the list under Subparagraph (B) of this paragraph, the appli-
cant must:

(i) create separate headings under the facility name
for radiologists, anesthesiologists, pathologists, emergency department
physicians, neonatologists, and assistant surgeons;

(i) under each heading described by Clause (i) of
this subparagraph, list each preferred facility-based physician practic-
ing in the specialty corresponding with that heading;

(iii) _ for the facility and each facility-based physician
described by Clause (ii) of this subparagraph, clearly indicate each
health benefit plan issued by the insurer that may provide coverage
for the services provided by that facility, physician, or facility-based

physician group;

(iv) for each facility-based physician described by
Clause (ii) of this subparagraph, include the name, street address, tele-
phone number, and any physician group in which the facility-based
physician practices; and

(v) _include the facility in a listing of all facilities and

indicate:

(I) the name of the facility;

(1I) the municipality in which the facility is lo-
cated or county in which the facility is located if the facility is in the
unincorporated area of the county; and

(III) each health benefit plan issued by the in-
surer that may provide coverage for the services provided by the fa-

cility.

(D) The list required by Subparagraph (B) of this
paragraph must list each facility-based physician individually and, if
a physician belongs to a physician group, also as part of the physician
group.

(10) The applicant must provide documentation demon-
strating that its plan documents and procedures are compliant with
§3.3725(a) of this title (relating to Payment of Certain Out-of-Network
Claims) and that the policy contains, without regard to whether the
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physician or provider furnishing the services has a contractual or other
arrangement to provide items or services to insureds, the provisions
and procedures for coverage of emergency care services as set forth
in §3.3725 of this title.

(11) The applicant must provide documentation demon-
strating that the insurer maintains a complaint system that provides
reasonable procedures to resolve a written complaint initiated by a
complainant.

(12) The applicant must provide notification of the physical
address of all books and records described in Subsection [subsection]
(d) of this section.

(d) Qualifying examinations; documents to be available. The
following documents must be available during the qualifying exam-
ination at the physical address designated by the insurer pursuant to
Subsection [subseetion] (c)(12) of this section:

(1) quality improvement--program description and work
plan as required by §3.3724 of this title (relating to Quality Improve-
ment Program);

(2) utilization management--program description, policies
and procedures, criteria used to determine medical necessity, and ex-
amples of adverse determination letters, adverse determination logs,
and independent review organization logs;

(3) network configuration information demonstrating
adequacy of the exclusive provider network, as outlined in Subsection
[subseetion] (c)(9) of this section, and all executed physician and
provider contracts applicable to the network, which may be satisfied
by contract forms and executed signature pages;

(4) credentialing files;

(5) all written materials to be presented to prospective
insureds that discuss the exclusive provider network available to
insureds under the plan and how preferred and nonpreferred physicians
or providers will be paid under the plan;

(6) the policy and certificate of insurance; and

(7) a complaint log that is categorized and completed in
accord with §21.2504 of this title (relating to Complaint Record; Re-
quired Elements; Explanation and Instructions).

(e) Network modifications.

(1) An insurer must file an application for approval with
the department before the insurer may make changes to network con-
figuration that impact the adequacy of the network, expand an existing
service area, reduce an existing service area, or add a new service area.

(2) Pursuant to Paragraph [paragraph| (1) of this subsec-
tion, if an insurer submits any of the following items to the department

and then replaces or materially changes them, the insurer must submit
the new item or any amendments to an existing item along with an in-
dication of the changes:

(A) descriptions and maps of the service area, as re-
quired by Subsection [subseetior] (c)(5) of this section;

(B) forms of contracts, as described in Subsection
[subseetion] (c) of this section; or

(C) network configuration information, as required by
Subsection [subseetion] (c)(9) of this section.

(3) Before the department grants approval of a service area
expansion or reduction application, the insurer must comply with the
requirements of §3.3724 of this title in the existing service areas and in
the proposed service areas.

(4) An insurer must file with the department any informa-
tion other than the information described in Paragraph [paragraph] (2)
of this subsection that amends, supplements, or replaces the items re-
quired under Subsection [subseetion] (c) of this section no later than
30 days after the implementation of any change.

(f) Exceptions. Paragraphs (c)(9) and (d)(3) and Subsection
(e) of this section do not apply to a preferred or exclusive provider bene-
fit plan written by an insurer for a contract with the Health and Human
Services Commission to provide services under the Texas Children's
Health Insurance Program (CHIP), Medicaid, or with the State Rural
Health Care System.

$3.3723.  Examinations.

(a) The commissioner may conduct an examination relating
to a preferred or [an] exclusive provider benefit plan as often as the
commissioner considers necessary, but no less than once every three
[five] years.

(b) Ons-site financial, market conduct, complaint, or quality of
care exams will be conducted pursuant to Insurance Code Chapter 401,
Subchapter B; Insurance Code Chapter 751; Insurance Code Chapter
1301; and §7.83 of this title (relating to Appeal of Examination Re-
ports).

(c) An insurer must make its books and records relating to its
operations available to the department to facilitate an examination.

(d) Onrequest of the commissioner, an insurer must provide to
the commissioner a copy of any contract, agreement, or other arrange-
ment between the insurer and a physician or provider. Documentation
provided to the commissioner under this subsection will be maintained
as confidential as specified in Insurance Code §1301.0056.

() The commissioner may examine and use the records of an
insurer, including records of a quality of care program and records of
a medical peer review committee, as necessary to implement the pur-
poses of this subchapter, including commencement and prosecution of
an enforcement action under Insurance Code Title 2, Subtitle B, and
§3.3710 of this title (relating to Failure to Provide an Adequate Net-
work). Information obtained under this subsection will be maintained
as confidential as specified in Insurance Code §1301.0056. In this sub-
section, "medical peer review committee" has the meaning assigned by
the Occupations Code §151.002.

(f) The following documents must be available for re-
view at the physical address designated by the insurer pursuant to
§3.3722(c)(12) of this title (relating to Application for Exclusive
Provider Benefit Plan Approval; Qualifying Examination; Network
Modifications):

(1) quality improvement--program description, work
plans, program evaluations, and committee and subcommittee meeting
minutes;

(2) utilization management--program description, policies
and procedures, criteria used to determine medical necessity, and tem-
plates of adverse determination letters; adverse determination logs, in-
cluding all levels of appeal; and utilization management files;

(3) complaints--complaint files and complaint logs, includ-
ing documentation and details of actions taken. All complaints must be
categorized and completed in accord with §21.2504 of this title (relat-
ing to Complaint Record; Required Elements; Explanation and Instruc-
tions);

(4) satisfaction surveys--any insured, physician, and
provider satisfaction surveys, and any insured disenrollment and
termination logs;
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(5) network configuration information as required by
§3.3722(c)(9) of this title demonstrating adequacy of the exclusive
provider network;

(6) credentialing--credentialing files; and

(7) reports--any reports the insurer submits to a govern-
mental entity.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 1,
2020.

TRD-202003721

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 676-6584

¢ ¢ ¢

SUBCHAPTER KK. EXCLUSIVE PROVIDER
BENEFIT PLAN
28 TAC §3.9208

STATUTORY AUTHORITY. TDI proposes the repeal of §3.9208
under Insurance Code §1301.007 and §36.001.

Insurance Code §1301.007 requires the Commissioner adopt
rules as necessary to implement Insurance Code Chapter 1301
and ensure reasonable accessibility and availability of preferred
provider services to Texas residents.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The repeal of §3.9208 af-
fects Insurance Code Chapter 1301.

$3.9208.  Provider Network: Accessibility and Availability.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 1,

2020.

TRD-202003719

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 676-6584

¢ ¢ ¢

CHAPTER 3. LIFE, ACCIDENT, AND HEALTH
INSURANCE AND ANNUITIES

SUBCHAPTER HH. STANDARDS FOR
REASONABLE COST CONTROL AND

UTILIZATION REVIEW FOR CHEMICAL
DEPENDENCY TREATMENT CENTERS

The Texas Department of Insurance (TDI) proposes to repeal
28 TAC §§3.8001 - 3.8030, which established chemical depen-
dency treatment standards, including cost control and utilization
review standards, and adopt new 28 TAC §3.8001 regulating
chemical dependency treatment standards.

EXPLANATION. The proposed repeal of §§3.8001 - 3.8030 and
proposed adoption of new §3.8001 implements Insurance Code
§1368.007. Section 1368.007 requires that TDI adopt by rule
chemical dependency treatment standards for use by insurers,
other third-party reimbursement sources, and chemical depen-
dency treatment centers. These standards must provide for (1)
reasonable control of costs necessary for inpatient and outpa-
tient treatment of chemical dependency, including guidelines for
treatment periods; and (2) appropriate utilization review of treat-
ment, as well as necessary extensions of treatment.

Proposed new §3.8001 requires insurers, other third-party
reimbursement sources, and chemical dependency treatment
providers to use chemical dependency treatment standards of
care in 25 TAC, Chapter 448, Subchapter |, the rules adopted
by the Texas Health and Human Services Commission (HHSC).
Using HHSC's standards in conjunction with 28 TAC Chapter 19
(relating to Licensing and Regulation of Insurance Profession-
als) and Insurance Code Chapter 4201, concerning Utilization
Review Agents, serve as a means to comply with §1368.007 to
control costs and conduct utilization review.

Regulated persons must manage the sometimes-irreconcilable
chemical dependency treatment standards of TDI and HHSC. By
adopting HHSC's standards, TDI will reduce regulatory burdens
and costs imposed on regulated persons. Also, HHSC already
regulates health care facilities, health care professionals, and
public health, giving it access to current medical and scientific
standards. The following two paragraphs summarize the pro-
posal:

Repeal of §§3.8001 - 3.8030. TDI proposes to repeal §§3.8001
- 3.8030.

New §3.8001. Chemical Dependency Treatment Standards.
New §3.8001 provides that insurers, other third-party reimburse-
ment sources, and chemical dependency treatment providers
must use the chemical dependency treatment standards in 25
TAC, Chapter 448, Subchapter | (relating to treatment program
services).

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Debra Diaz-Lara, director of the Managed Care and
Quality Assurance Office of the Texas Department of Insurance,
has determined that there will be no resulting measurable fiscal
impact on state and local governments to enforce or administer
the section during each year of the first five years the proposed
repeal and new section are in effect other than that imposed
by the statute. The bases of that determination were that (1)
the proposed amendments do not increase or decrease state
revenues or expenditures, and (2) local governments are not
involved in enforcing or complying with the proposed new rule.

Ms. Diaz-Lara does not anticipate any measurable effect on lo-
cal employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed repeal and new section are in effect, Ms.
Diaz-Lara expects that administering the proposed repeal and
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new section will have the public benefit of ensuring that TDI's
rules conform to Insurance Code §1368.007. Regulated persons
will no longer need to manage sometimes-irreconcilable chemi-
cal dependency standards that TDI and HHSC adopt, reducing
regulatory burdens and costs imposed. The proposed changes
will help chemical dependency treatment services be more effi-
cient and effective and provide an appropriate continuum of care
that will enable individuals seeking those services to lead lives
as productive members of society, free from the burdens asso-
ciated with chemical dependency. Also, the health, safety, and
welfare of Texas insureds and those receiving chemical depen-
dency treatment services will be protected.

Ms. Diaz-Lara expects that the proposed repeal and adoption
of the new section will not increase the cost of compliance with
Insurance Code §1368.007, because the proposal does not im-
pose requirements other than those necessary to comply with
the statute.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposal will
not have an adverse economic effect or a disproportionate eco-
nomic impact on small or micro businesses or rural communities,
because the proposed amendments do notimpose a cost on reg-
ulated persons. As aresult, and in accordance with Government
Code §2006.002(c), TDI is not required to prepare a regulatory
flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that the proposal does not
impose a cost on regulated persons. Therefore, no addi-
tional rule amendments are required under Government Code
§2001.0045.

GOVERNMENT GROWTH IMPACT STATEMENT. The depart-
ment has determined that for each year of the first five years that
the proposed rule is in effect, the proposed rule or its implemen-
tation:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to TDI;

- will not require an increase or decrease in fees paid to the
agency;

- will create a new regulation;
- will repeal and replace an existing regulation;

- will not increase or decrease the number of individuals subject
to the rule's applicability; and

- will not positively nor adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that the
proposal does not affect private real property interests or restrict
or limit an owner's right to property that would otherwise exist
in the absence of government action. As a result, this proposal
does not constitute a taking or require a takings impact assess-
ment under Government Code §2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on October 26, 2020. Send your
comments to ChiefClerk@tdi.texas.gov; or to the Office of the

Chief Clerk, MC 112-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104.

To request a public hearing on the proposal, submit a request
before the end of the comment period, and separate from any
comments, to ChiefClerk@tdi.texas.gov; or to the Office of the
Chief Clerk, MC 112-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. The request for public
hearing must be received by the department no later than 5:00
p.m., central time, on October 26, 2020. If TDI holds a public
hearing, TDI will consider written and oral comments presented
at the hearing.

28 TAC §§3.8001 - 3.8005, 3.8007 - 3.8030

STATUTORY AUTHORITY. TDI proposes the repeal of §§3.8001
- 3.8030 under Insurance Code §1368.007 and §36.001.

Insurance Code §1368.007 requires that TDI adopt by rule
chemical dependency treatment standards for use by insurers,
other third-party reimbursement sources, and chemical depen-
dency treatment centers. These standards must provide for (1)
reasonable control of costs necessary for inpatient and outpa-
tient treatment of chemical dependency, including guidelines
for treatment periods; and (2) appropriate utilization review of
treatment as well as necessary extensions of treatment.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The repeal of §§3.8001 -
3.8030 affects Insurance Code §1368.007.

$3.8001.  Definitions.

$3.8002.  Purpose and General Provisions.

$3.8003.  Criteria.

$3.8004.  Admission and Monitoring.

$3.8005.  Utilization Review.

§3.8007.  Admission Criteria for Inpatient (Hospital or 24-hour Res-

idential) Detoxification Services.

§3.8008.  Continued Stay Criteria for Inpatient (Hospital or 24-hour
Residential) Detoxification Services.

$3.8009.  Discharge Criteria for Inpatient (Hospital or 24-hour Res-
idential) Detoxification Services.

$3.8010. Recommended Length of Stay for Inpatient (Hospital or
24-hour Residential) Detoxification Services.

$3.8011.  Admission Criteria for Inpatient Rehabilitation/Treatment
(Hospital or 24-hour Residential) Services.

§3.8012.  Continued Stay Criteria for Inpatient Rehabilitation/Treat-
ment (Hospital or 24-hour Residential) Services.

§3.8013.  Discharge Criteria for Inpatient Rehabilitation/Treatment
(Hospital or 24-hour Residential) Services.

$3.8014. Recommended Length of Stay for Inpatient Rehabilita-
tion/Treatment (Hospital or 24-hour Residential) Services.

$3.8015.  Admission Criteria for Partial Hospitalization Services.
$§3.8016. Continued Stay Criteria for Partial Hospitalization Ser-
vices.

$3.8017.  Discharge Criteria for Partial Hospitalization Services.
$3.8018.  Recommended Length of Stay for Partial Hospitalization
Services.

$3.8019.  Admission Criteria for Intensive Outpatient Rehabilita-

tion/Treatment Service.

$3.8020. Continued Stay Criteria for Intensive Outpatient Rehabili-
tation/Treatment Service.

§3.8021. Discharge Criteria for Intensive Outpatient Rehabilita-
tion/Treatment Service.
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$3.8022.  Recommended Length of Stay for Intensive Outpatient Re-
habilitation Treatment Service.

$3.8023.  Admission Criteria for Outpatient Treatment Service.
$3.8024.  Continued Stay Criteria for Outpatient Treatment Services.
§3.8025.  Discharge Criteria for Outpatient Treatment Service.
§3.8026. Recommended Length of Stay for Outpatient Treatment Ser-
vice.

$3.8027.  Admission Criteria for Outpatient Detoxification Treatment
Service.

$3.8028.  Continued Stay Criteria for Outpatient Detoxification
Treatment Services.

$3.8029.  Discharge Criteria for Outpatient Treatment Service.

$3.8030. Recommended Length of Stay for Outpatient Detoxification
Treatment Service.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2020.

TRD-202003700

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 676-6587

¢ ¢ ¢
28 TAC §3.8001

STATUTORY AUTHORITY. TDI proposes new 28 TAC §3.8001
under Insurance Code §36.001 and §1368.007.

Insurance Code §1368.007 requires that TDI adopt by rule
chemical dependency treatment standards for use by insurers,
other third-party reimbursement sources, and chemical depen-
dency treatment centers. These standards must provide for (1)
reasonable control of costs necessary for inpatient and outpa-
tient treatment of chemical dependency, including guidelines
for treatment periods; and (2) appropriate utilization review of
treatment as well as necessary extensions of treatment.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. Proposed new §3.8001
affects Insurance Code Chapter 1368.

§3.8001.

Insurers, other third-party reimbursement sources, and chemical de-
pendency treatment providers must use the chemical dependency treat-
ment standards in 25 TAC, Chapter 448, Subchapter I (relating to treat-
ment program services).

Chemical Dependency Treatment Standards.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 9,
2020.

TRD-202003701

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 676-6587

¢ ¢ ¢

CHAPTER 5. PROPERTY AND CASUALTY
INSURANCE

SUBCHAPTER A. AUTOMOBILE
INSURANCE

DIVISION 3. MISCELLANEOUS
INTERPRETATIONS

28 TAC §5.205

The Texas Department of Insurance (TDI) proposes to amend
28 TAC §5.205, concerning the automobile theft prevention au-
thority pass-through fee. The amendments to §5.205 implement
Senate Bill 604 and House Bill 2048, 86th Legislature, Regular
Session (2019).

EXPLANATION. Amending §5.205 is necessary to ensure that
the rule and the notice it requires reflect the changes in law made
by SB 604 and HB 2048. Before 2019, the Automobile Bur-
glary and Theft Prevention Authority (ABTPA) was governed by
Tex. Rev. Civ. Stat. Ann. art. 4413(37). SB 604 codified
art. 4413(37) as Transportation Code Chapter 1006. SB 604
also renamed the ABTPA as the Motor Vehicle Crime Preven-
tion Authority (MVCPA). Additionally, HB 2048, in Transportation
Code §1006.153, increased the fee amount that insurers must
pay from $2.00 to $4.00. Both bills were effective on September
1, 2019.

Section 5.205. Motor Vehicle Crime Prevention Authority Pass-
Through Fee. Proposed amendments to §5.205 implement the
statutory changes made by SB 604 and HB 2048. Throughout
the section, the amendments change the name of the authority
from the ABTPA to the MVCPA.

Proposed amendments to subsection (a) update the statutory
references from the Revised Civil Statutes to the Transportation
Code and change the fee from $2.00 to $4.00.

Proposed amendments to subsection (b) include revised notice
language, written in plain language. TDI previously issued
Commissioner's Bulletin B-0006-19, alerting insurers of the
changes to the notice language made by SB 604. This bulletin
included notice language similar to what is included in the
proposed amendments. The new notice does not expressly
include the $4.00 fee amount. Rather, it includes brackets to
allow an insurer to insert the dollar amount the insurer charges
the policyholder. This is because insurers are not required to
recoup the entire $4.00 fee; they can charge the policyholder
for all, part, or none of it.

For clarity, subsection (b) is reorganized to more distinctly enu-
merate the notice requirements for an insurer that recoups a fee
from the policyholder. New paragraph (b)(1) maintains the cur-
rent requirements that insurers include the notice on or with each
motor vehicle insurance policy and provide the notice in at least
10-point type. New paragraph (b)(2) maintains the requirement
of the current rule that insurers must include the notice on or with
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each motor vehicle insurance policy that is delivered, issued for
delivery, or renewed in Texas. New paragraph (b)(3) maintains
the current requirement that an insurer who recoups the fee must
list the fee on the declarations page.

Proposed new subsection (c) also maintains the current require-
ment that the notice must become part of the policy. Unlike the
current rule, proposed §5.205 includes only one version of the
notice language. The notice language is written so that an in-
surer can choose to print it on the declarations page or include
it on or with the policy. That allows insurers to have the same
placement options they have under the current rule.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. J'ne Byckovski, director and chief actuary of the Prop-
erty and Casualty Actuarial Office, has determined that during
each year of the first five years the proposed amendments are
in effect, there will be no measurable fiscal impact on state and
local governments as a result of enforcing or administering the
rule, other than that imposed by the statute. This determination
was made because the proposed amendments do not add to
or decrease state revenues or expenditures, and because local
governments are not involved in enforcing or complying with the
proposed amendments.

Ms. Byckovski does not anticipate a measurable effect on local
employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amendments are in effect, Ms. Byck-
ovski expects that enforcing and administering the proposed
amendments will have the public benefit of ensuring that TDI's
rules conform to Transportation Code Chapter 1006, as enacted
by SB 604 and amended by HB 2048. The amendments will
have the additional public benefit of ensuring that the notice
that the rule requires is written in plain language, so that poli-
cyholders will be able to understand what the fee is and why it
is charged.

Ms. Byckovski expects that the proposed amendments will not
increase the cost of compliance with Transportation Code Chap-
ter 1006, as enacted by SB 604 and amended by HB 2048,
because it does not impose requirements beyond those in the
statute. New Transportation Code §1006.453(b) requires insur-
ers to pay to the MVCPA a fee equal to $4 multiplied by the total
number of years or portions of years during which a motor ve-
hicle is covered by insurance. As a result, the costs associated
with the increased fee, and any filings needed to update the fee
or the required notice, do not result from the enforcement or ad-
ministration of the proposed amendments. The notice language
in the proposed amendments is the same as the notice language
in Commissioner's Bulletin B-0006-19. Most insurers who re-
coup the fee will have already added the notice language from
the bulletin and will not need to update and refile their forms.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed
amendments will not have an adverse economic effect or a dis-
proportionate economic impact on small or micro businesses, or
on rural communities. The increased fee is required by statute
and is not a result of the rule. As a result, and in accordance
with Government Code §2006.002(c), TDI is not required to
prepare a regulatory flexibility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does not
impose a cost on regulated persons. Even if the proposal did
impose such a cost, no additional rule amendments would

be required under Government Code §2001.0045 because
proposed §5.205 is necessary to implement legislation. The
proposed rule implements Transportation Code Chapter 10086,
as enacted by SB 604 and amended by HB 2048.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed amendments are in effect, the proposed rule:

--will not create or eliminate a government program;

--will not require the creation of new employee positions or the
elimination of existing employee positions;

--will not require an increase or decrease in future legislative ap-
propriations to the agency;

---will not require an increase or decrease in fees paid to the
agency;

--will not create a new regulation;
--will not expand, limit, or repeal an existing regulation;

--will not increase or decrease the number of individuals subject
to the rule's applicability; and

--will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that it receives by no later than
5:00 p.m., central time, on October 26, 2020. Send your com-
ments to ChiefClerk@tdi.texas.gov; or to the Office of the Chief
Clerk, MC 112-2A, Texas Department of Insurance, P.O. Box
149104, Austin, Texas 78714-9104.

To request a public hearing on the proposal, submit a request be-
fore the end of the comment period to ChiefClerk@tdi.texas.gov;
or to the Office of the Chief Clerk, MC 112-2A, Texas Department
of Insurance, P.O. Box 149104, Austin, Texas 78714-9104. The
request for public hearing must be separate from any comments
and received by TDI no later than 5:00 p.m., central time, on Oc-
tober 26, 2020. If TDI holds a public hearing, TDI will consider
written and oral comments presented at the hearing.

STATUTORY AUTHORITY. TDI proposes revised §5.205 un-
der Transportation Code Chapter 1006 and Insurance Code
§36.001.

Transportation Code Chapter 1006 provides that an insurer must
pay to the MVCPA a fee equal to $4.00 multiplied by the total
number of motor vehicle years of insurance for insurance policies
delivered, issued for delivery, or renewed by the insurer.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. Section 5.205 implements
Transportation Code Chapter 1006, as enacted by SB 604 and
amended by HB 2048, 86th Legislature, Regular Session (2019).

§5.205.  Motor Vehicle Crime [Auntomebite Theft] Prevention Author-
ity Pass-Through Fee.
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(a) Each [Vernon's Annotated Revised Civil Statutes of the
State of Texas; Article 4413(37); §10, requires each] insurer must [te]
pay a fee of $4.00 [$2-60] per "motor vehicle year of insurance" [metor
vehiele year] to the Motor Vehicle Crime [Automebile Burglary and
Theft] Prevention Authority, as required by Transportation Code
§1006.153. Each insurer is authorized to recoup this fee from the
policyholder.

(b) If an [Any] insurer recoups [recouping] the fee from the
policyholder under [as autherized by| subsection (a) of this section,

the insurer must:

(1) provide the policyholder with the following notice in at
least 10-point type: "Your payment includes a §[ ] fee per ve-
hicle each year. This fee helps fund: (1) auto burglary, theft, and fraud
prevention, (2) criminal justice efforts, and (3) trauma care and emer-
gency medical services for victims of accidents due to traffic offenses.
By law, this fee funds the Motor Vehicle Crime Prevention Authority

(MVCPA).";

(2) include the notice on or with each motor vehicle insur-
ance policy, as defined in 43 TAC §57.48 (relating to Motor Vehicle
Years of Insurance Calculations), that is delivered, issued for delivery,
or renewed in this state [en or after Oeteber 5; 1992], including those
policies issued through the Texas Automobile Insurance Plan Associa-
tion; and [; a netice conforming with either paragraph (1) or (2) of this
subsection. |

HH This netice must be in no less than 10-point type; must
be attached to or stamped or printed on the declarations page of the
follows: "NOTICE: A fee of $—— is payable in addition to the pre-
vehiele year required to be paid to the Automobile Burglary and Theft
June 6, 1991, and revised effective September 1, 2011."]

H2) This netice must be in no less than 10-peint type and
must be incladed as a part of the poeliey: The notice must read as fol-
therity fee is payable in additien to the premium due under this peliey:
This fee partially or completely reimburses the insurer; as permitted by
28 FAC §5:205; for the $2-00 fee per moter vehiele year required to be
paid to the Automobile Burglary and Theft Prevention Authority under
tiele 4443(37); §10; which was effective on June 6; 1991, and revised
effective September 1; 20" H insurers provide this notiee;]

(3) include the following language [muast be printed] on the
declarations page of the policy, renewal certificate, or billing: "Motor
Vehicle Crime [Automobile Burglary and Theft] Prevention Authority
Fee $[ ] (See enclosed notice [explanation])."

(c) The notice must become part of the policy.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2020.

TRD-202003714

James Person

General Counsel

Texas Department of Insurance

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 676-6584

¢ ¢ ¢

CHAPTER 11. HEALTH MAINTENANCE
ORGANIZATIONS

The Texas Department of Insurance proposes to amend 28 TAC
§§11.204, 11.303, 11.1600, 11.1607, 11.1610, and 11.1612,
concerning health maintenance organizations (HMOs). These
amendments implement Senate Bill (SB) 1742, 86th Legislature,
Regular Session (2019). The amendments also eliminate cer-
tain health care provider network adequacy review requirements
that are duplicative of reviews conducted by the Health and
Human Services Commission (HHSC) for provider networks
associated with the Texas Children's Health Insurance Program
(CHIP), Medicaid, or the State Rural Health Care System.

EXPLANATION. The proposed amendments to §§11.204,
11.303, 11.1600, 11.1607, 11.1610, and 11.1612 implement SB
1742. Senate Bill 1742 amends Insurance Code Chapter 1451,
Subchapter K to add more detailed requirements for health
care provider directories, including a requirement for more
information regarding facilities and facility-based physicians.
Senate Bill 1742 also amends Insurance Code §843.3481 to
require HMOs to provide certain information regarding any
preauthorization requirements for health care services.

The proposed amendments to §11.1607 and §11.1610 also elim-
inate certain network adequacy review requirements for a health
benefit plan written by an HMO for a contract with HHSC to
provide services under CHIP, Medicaid, or with the State Rural
Health Care System. HHSC conducts its own network adequacy
reviews of HMOs with which it contracts that are duplicative of
TDlI's review. The changes will conserve agency resources and
reduce the regulatory burden and costs imposed on these HHSC
program participants.

The proposed amendments to the sections are described in the
following paragraphs.

Section 11.204. Contents. An amendment to §11.204(15)
capitalizes the word "paragraph" to conform the rule text to
TDI's current style. Amendments to §11.204(19)(B)(iv) and
§11.204(19)(C)(iii) replace "city" with "the municipality in which
the facility is located or county in which the facility is located if
the facility is in the unincorporated area of the county" to align
to the requirements of Insurance Code §1451.504 as amended
by SB 1742. Amendments replace existing §11.204(19)(D) to
require the additional information regarding health care facilities
and facility-based physicians required under Insurance Code
§1451.504 as amended by SB 1742. The existing language of
§11.204(19)(D) is no longer needed because the information
required by the provision is duplicative of the new requirements
replacing it.

Section 11.303. Examination. An amendment to §11.303(a)
adds a reference to 28 TAC §7.83 to clarify that the section ap-
plies to an appeal of an HMO examination report.

Section 11.1600. Information to Prospective and Current Con-
tract Holders and Enrollees. Amendment to §11.1600(b)(9)
implements SB 1742 by requiring HMOs to provide the informa-
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tion required by Insurance Code §843.3481 and also references
additional requirements relating to preauthorization in 28 TAC
Chapter 19, Subchapter R. The current information required
in §11.1600(b)(9) is being deleted and replaced because In-
surance Code §843.3481 requires that HMOs provide greater
detail on their preauthorization requirements. Amendments to
§11.1600(d) and §11.1600(j) capitalize the words "subsection"
and "subsections" to conform the rule text to TDI's current style.

Section 11.1607. Accessibility and Availability Requirements.
Amendment to §11.1607(l) expands the existing provisions to
provide that §11.1607 does not apply to a health benefit plan
written by an HMO for a contract with HHSC to provide services
under CHIP, Medicaid, or with the State Rural Health Care Sys-
tem. TDI's review of the network adequacy requirements under
this section is unnecessary, because it is duplicative of HHSC's
review of its contractors' networks. Amendments to §11.1607(j)
and §11.1600(k) capitalize the words "subsections" and "subsec-
tion" to conform the rule text to TDI's current style.

Section 11.1610. Annual Network Adequacy Report. The pro-
posed amendment to §11.1610 adds new §11.1610(g). This sub-
section provides that §11.1610 does not apply to a health benefit
plan written by an HMO for a contract with HHSC to provide ser-
vices under CHIP, Medicaid, or with the State Rural Health Care
System from the annual network adequacy report requirement
of §11.1610. TDI's review of the annual network adequacy re-
port under this section is unnecessary because it is duplicative
of HHSC's review of its contractors' networks.

Section 11.1612. Mandatory Disclosure Requirements. An
amendment to §11.1612(a)(1) revises the provision to include
a requirement that the provider listing describe a provider's
specialty, if any, to align with the requirements of Insurance
Code §1451.504 and §1451.505, as amended by SB 1742.
New §11.1612(h)(10) - (11) adds the new detailed facility and
facility-based physician provider directory information require-
ments in Insurance Code §1451.504 as amended by SB 1742.
Amendments to §11.1612(i) and §11.1612(j) capitalize the word
"subsection" and "paragraph” to conform the rule text to TDI's
current style.

FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Debra Diaz-Lara, director of the Managed Care Quality
Assurance Office, has determined that during each year of the
first five years the proposed amendments are in effect, there will
be no measurable fiscal impact on state and local governments
as a result of enforcing or administering the sections, other than
that imposed by the statute. This determination was made be-
cause the proposed amendments do not add to or decrease
state revenues or expenditures, and because local governments
are not involved in enforcing or complying with the proposed
amendments.

Ms. Diaz-Lara does not anticipate any measurable effect on lo-
cal employment or the local economy as a result of this proposal.

PUBLIC BENEFIT AND COST NOTE. For each year of the first
five years the proposed amendments are in effect, Ms. Diaz-
Lara expects that administering the proposed amendments will
have the public benefits of ensuring that TDI's rules conform
to Insurance Code §§843.3481, 1451.504, and 1451.505; con-
serve agency resources; and reduce the regulatory burden and
costs imposed on participants in HHSC's CHIP, Medicaid pro-
gram, and the State Rural Health Care System.

Ms. Diaz-Lara expects that the proposed amendments will
not increase the cost of compliance with Insurance Code

§8§843.3481, 1451.504, and 1451.505, because it does not
impose requirements beyond those in the statute. Insurance
Code §843.3481 requires HMOs to provide certain information
regarding any preauthorization requirements for health care
services. Insurance Code §1451.504 and §1451.505 require
certain information be included in a provider directory. As a
result, the cost associated with complying with these require-
ments does not result from the enforcement or administration of
the proposed amendments.

ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. TDI has determined that the proposed
amendments will not have an adverse economic effect or a
disproportionate economic impact on small or micro businesses,
or on rural communities. Because the proposed rule is de-
signed to implement Insurance Code §§843.3481, 1451.504,
and 1451.505, any economic impact results from the statute
itself. As a result, and in accordance with Government Code
§2006.002(c), TDI is not required to prepare a regulatory flexi-
bility analysis.

EXAMINATION OF COSTS UNDER GOVERNMENT CODE
§2001.0045. TDI has determined that this proposal does not
impose a possible cost on regulated persons. Therefore, no
additional rule amendments are required under Government
Code §2001.0045. In addition, the proposed rule implements
Insurance Code §§843.3481, 1451.504, and 1451.505, as
enacted by SB 1742. The proposed rule also reduces the
burden and responsibilities imposed on regulated persons and
decreases the persons' cost for compliance with the rules by
eliminating certain network adequacy review requirements for a
health benefit plan written by an HMO for a contract with HHSC
to provide services under CHIP, Medicaid, or with the State
Rural Health Care System.

GOVERNMENT GROWTH IMPACT STATEMENT. TDI has de-
termined that for each year of the first five years that the pro-
posed amendments are in effect the proposed rule:

- will not create or eliminate a government program;

- will not require the creation of new employee positions or the
elimination of existing employee positions;

- will not require an increase or decrease in future legislative
appropriations to the agency;

- will not require an increase or decrease in fees paid to the
agency;

- will not create a new regulation;
- will expand and eliminate an existing regulation;

- will decrease the number of individuals subject to the rule's
applicability; and

- will not positively or adversely affect the Texas economy.

TAKINGS IMPACT ASSESSMENT. TDI has determined that no
private real property interests are affected by this proposal and
that this proposal does not restrict or limit an owner's right to
property that would otherwise exist in the absence of government
action. As a result, this proposal does not constitute a taking or
require a takings impact assessment under Government Code
§2007.043.

REQUEST FOR PUBLIC COMMENT. TDI will consider any writ-
ten comments on the proposal that are received by TDI no later
than 5:00 p.m., central time, on October 26, 2020. Send your
comments to ChiefClerk@tdi.texas.gov; or to the Office of the
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Chief Clerk, MC 112-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104.

To request a public hearing on the proposal, submit a request
before the end of the comment period, and separate from any
comments, to ChiefClerk@tdi.texas.gov; or to the Office of the
Chief Clerk, MC 112-2A, Texas Department of Insurance, P.O.
Box 149104, Austin, Texas 78714-9104. The request for public
hearing must be received by the department no later than 5:00
p.m., central time, on October 26, 2020. If TDI holds a public
hearing, TDI will consider written and oral comments presented
at the hearing.

SUBCHAPTER C. APPLICATION FOR
CERTIFICATE OF AUTHORITY
28 TAC §11.204

STATUTORY AUTHORITY. TDI proposes §11.204 under Insur-
ance Code §§843.151, 843.2015, and 36.001.

Insurance Code §843.151 allows the Commissioner to adopt
reasonable rules as necessary and proper to implement Chap-
ter 843, including to ensure enrollees have adequate access to
health care services.

Insurance Code §843.2015 allows the Commissioner to adopt
rules as necessary to implement Insurance Code §843.2015,
which requires an HMO to list network providers on its website.
The rules may govern the form and content of the information
required.

Insurance Code §36.001 provides that the Commissioner may
adopt any rules necessary and appropriate to implement the
powers and duties of TDI under the Insurance Code and other
laws of this state.

CROSS-REFERENCE TO STATUTE. The amendments to
§11.204 implement Insurance Code §1451.504.

$11.204. Contents.

The application for a certificate of authority must contain the following,
in this order:

(1) acompleted name application form along with any cer-
tificate of reservation of corporate name issued by the secretary of state;

(2) acompleted certificate of authority application form;

(3) the basic organizational documents and all amend-
ments, complete with the original incorporation certificate with charter
number and seal indicating certification by the secretary of state, if
applicable;

(4) the bylaws, rules, or any similar document regulating
the conduct of the internal affairs of the applicant;

(5) information about officers, directors, and staff, includ-
ing:

(A) acompleted officers and directors page;

(B) NAIC UCAA biographical data forms for all per-
sons who are to be responsible for the day-to-day conduct of the appli-
cant's affairs, including all members of the board of directors, board of
trustees, executive committee or other governing body or committee,
the principal officers, and controlling shareholders of the applicant if
the applicant is a corporation, or all partners or members if the appli-
cant is a partnership or association; and

(C) a complete set of fingerprints for each person to
whom the fingerprint requirements of Chapter 1 of this title (relating
to General Administration) apply;

(6) organizational information, as follows:

(A) a chart or list clearly identifying the relationships
between the applicant and any affiliates, and a list of any currently
outstanding loans or contracts to provide services between the applicant
and the affiliates;

(B) achart showing the internal organizational structure
of the applicant's management and administrative staff; and

(C) a chart showing contractual arrangements of the
HMO's delivery network;

(7) a fidelity bond or deposit for officers and employees
that must be:

(A) an original or copy of a bond complying with In-
surance Code §843.402 (concerning Officers' and Employees' Bond),
which must not contain a deductible; or

(B) acash deposit held under Insurance Code §843.402
or as provided by Insurance Code §423.004 (concerning Statutory De-
posits with Department) in the same amount and subject to the same
conditions as the bond described in this paragraph;

(8) information relating to out-of-state licensure and ser-
vice of legal process for all applicants must be submitted by using the
attorney for service form; provided that:

(A) if'the applicant is domiciled in another jurisdiction,
an agent for service of legal process must be appointed in compliance
with Insurance Code Chapter 804 (concerning Service of Process) us-
ing Form FIN 312 (rev. 04/00), and the applicant must furnish a copy
of the certificate of authority from the domiciliary jurisdiction's licens-
ing authority; and

(B) the applicant must furnish a statement acknowledg-
ing that all lawful process in any legal action or proceeding against the
HMO on a cause of action arising in this state is valid if served as pro-
vided in Insurance Code Chapter 804;

(9) the evidence of coverage to be issued to enrollees and
any group agreement that is to be issued to employers, unions, trustees,
or other organizations as described in Chapter 11, Subchapter F, of this
title (relating to Evidence of Coverage);

(10) financial information, consisting of the following:

(A) a financial statement that includes a balance sheet
reflecting the required net worth, assets, and any liabilities.

(B) if the applicant is newly formed, a balance sheet
reflecting the HMO's proposed initial funding;

(C) projected financial statements using the NAIC
UCAA ProForma Financial Statements for Health Companies, com-
mencing with the proposed beginning of operations and containing at
least two full calendar year projections, and including the identity and
credentials of the person preparing the projections; and

(D) the most recent audited financial statements of the
HMO's immediate parent company, the ultimate holding company par-
ent, and any sponsoring organization;

(11) the schedule of charges, excluding any charges for
Medicaid products, with an actuarial certification and supporting
documentation meeting the qualifications specified in §11.702 of this
title (relating to Actuarial Certification);

45 TexReg 6690 September 25, 2020 Texas Register


mailto:ChiefClerk@tdi.texas.gov






























































































Proposed new subsection (f) would authorize the department
to introduce triploid grass carp into public water in situations
where the department has determined that there is a manage-
ment need and when stocking will not affect threatened or en-
dangered species or other important species or habitats. Cur-
rent rules do not specifically authorize the department to stock
triploid grass carp in public water, but Parks and Wildlife Code,
§12.013, authorizes the department to regulate the introduction
and stocking of fish, shellfish, and aquatic plants into the public
water of the state; thus, the proposed new subsection would re-
capitulate existing statutory authority.

Proposed new subsection (g) would prescribe the requirements
for the issuance of controlled exotic species permits to stock
triploid grass carp in private ponds.

Proposed new subsection (g)(1) would require private ponds
stocked with triploid grass carp to be designed and maintained
such that escape, release, or discharge of triploid grass carp
into public water is not likely to occur. Although current §57.117,
concerning Exotic Species Permit: Application Requirement, re-
quires an applicant for an exotic species permit to demonstrate to
the department that an existing aquaculture facility, private facil-
ity, or wastewater treatment facility meet the requirements of cur-
rent §57.129, concerning Exotic Species Permit: Private Facility
Criteria, it is not clear that the provision is applicable to a private
pond (although the current definition for "private facility" includes
private ponds). The proposed new subsection would eliminate
possible ambiguity by, in tandem with the proposed amendment
to §57.111, specifically excluding private ponds from the defini-
tion of "facility" but specifically referencing triploid grass carp in
the definition of "private pond." The intent of the proposed new
subsection is to clarify the department's authority to require pri-
vate ponds to be designed and maintained in such a fashion as
to minimize the danger of escapement of triploid grass carp.

Proposed new subsection (g)(2) would require a landowner
seeking to stock triploid grass carp to obtain a permit for that
purpose from the department. Under Parks and Wildlife Code,
§66.007, no person may import, possess, sell, or place into the
public water of this state exotic harmful or potentially harmful
fish or shellfish except as authorized by rule or permit issued by
the department. Similarly, proposed new §57.113, concerning
General Provisions and Exceptions, would prohibit the introduc-
tion into public water, possession, importation, exportation, sale,
purchase, transport, propagation, or culture of any species,
hybrid of a species, subspecies, eggs, seeds, or any part of any
species defined as a controlled exotic species. The department
believes it is necessary to reproduce the same provisions with
respect to triploid grass carp in the interests of emphasis.

Proposed new subsection (g)(3) would stipulate that a permit
authorizing the stocking of triploid grass carp is specific to the
ponds on the property for which it is issued, is transferrable,
and will neither expire nor require renewal provided the pond
is not modified in any way that could result in increased risk of
escape, release, or discharge of controlled exotic species into
public water. It is axiomatic that the release of triploid grass carp
exotic species is a cause of concern. Therefore, the proposed
new paragraph would restrict stocking authorization to specific
ponds. Additionally, the department considers the fact that own-
ership of private ponds can change as a result of a variety of fac-
tors (sale, gift, or inheritance, etc.) and has determined that so
long as the ponds in question are not modified in such a way as
to enhance risk of escapement, there is no need to reauthorize

or renew the stocking approval, which is intended to preclude
complications as a result of real estate transactions.

Proposed new subsection (g)(4) would prohibit the sale, offering
for sale, or exchange in return for money or anything of value of
triploid grass carp held in a private pond, which is necessary be-
cause under current §57.124(a), triploid grass carp may be sold
only to another person holding a permit authorizing possession
of triploid grass carp. The proposed new subsection is intended
to ensure that it is abundantly clear that commercial activity in-
volving triploid grass carp without a controlled exotic species per-
mit authorizing such activities is prohibited.

Proposed new subsection (g)(5) would stipulate that if a county
designated as being within the conservation zone is subse-
quently designated as being within the stocking zone, the
provisions of the proposed new rules that govern the stocking
zone would then apply to the county, which is necessary to
make clear that rules governing activities in the stocking zone
apply to counties in the stocking zone.

Proposed new subsection (g)(6) would stipulate that within a
stocking zone, permit applications requesting ten or fewer triploid
grass carp would require administrative review only. The appli-
cation shall be submitted at least 14 days prior to the intended
stocking. The department believes that small-scale introductions
of triploid grass carp within the stocking zone represent a rela-
tively innocuous potential for ecological concern; thus, it is not
necessary for such introductions to be the subject of exhaus-
tive review. However, the department also believes that there
should be sufficient time for the administrative review to take
place; therefore, the proposed new paragraph would require an
application requesting ten or fewer triploid grass carp to be sub-
mitted no less than 14 days before the intended date of stocking.

Proposed new subsection (g)(7) would prescribe recordkeeping
requirements for persons in possession of live triploid grass carp
stocked in a private pond. The proposed new paragraph would
require a person in possession of live triploid grass carp stocked
in a private pond to possess and retain for a period of one year
from the date the grass carp were obtained or as long as the
grass carp are in the water, whichever is longer, either an ex-
otic species transport invoice or an aquatic product transport in-
voice from a lawful out-of-state source and documentation that
the grass carp have been certified as triploid by the Grass Carp
Inspection and Certification Inspection Program operated by the
U.S. Fish and Wildlife Service.

Proposed new subsection (g)(8) would retain the requirement of
current §57.113(i) that tilapia stocked in a private pond must be
killed by one of the approved methods set forth in proposed new
§57.113(e) prior to transfer to another person.

Proposed new §57.117, concerning Special Provisions--Shrimp
Aquaculture and Health Certification, would set forth the special
provisions governing shrimp aquaculture and the health certifi-
cation of cultured shrimp, which differ from the current provisions
of §57.114, concerning Health Certification of Harmful or Poten-
tially Harmful Exotic Shellfish as noted, with numerous nonsub-
stantive changes to terminology to be consistent with other pro-
visions of the proposed new rules.

Proposed new §57.117(a) would require any facility containing
controlled exotic species of shrimp to be capable of placing
stocks into quarantine condition. Under current §57.129(d), an
aquaculture facility containing harmful or potentially harmful
exotic shellfish is required to be capable of segregating stocks
of shellfish that have not been certified as free of disease from
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other stocks of shellfish on the aquaculture facility, which is
essentially the same thing.

Proposed new §57.117(b) would provide that a facility contain-
ing live Pacific blue shrimp (Litopenaeus stylirostris) be located
outside the exotic shrimp exclusion zone. Current §57.113(k)(2)
contains this requirement, but also stipulates that Pacific blue
shrimp be cultured under quarantine conditions. Staff has deter-
mined that, under the requirements of proposed new §57.117,
pertaining to disease inspections and quarantine upon manifes-
tations of disease, and location of facilities outside the exotic
shrimp exclusion zone, this activity poses a minimal risk to the
existing biological ecosystem and native shrimps, and quaran-
tine conditions are not necessary.

Proposed new §57.117(c) would require disease certification to
be conducted by a disease specialist, which is a provision of
current rules under §57.114(a).

Proposed new §57.117(d) would require any person importing
live controlled species of exotic shrimp to, prior to importation,
provide documentation to the department that the controlled ex-
otic species of shrimp to be imported have been certified as
disease-free and receive written acknowledgment from the de-
partment that the requirements of for demonstrating disease-free
status have been met. The proposed new provision is a require-
ment of current §57.114(b).

Proposed new §57.117(e) would require any person in posses-
sion of controlled exotic species of shrimp for the purpose of
production of post-larvae to provide to the department monthly
documentation that nauplii and post-larvae have been examined
and certified to be disease-free. The proposed new subsection
would further provide that if monthly certification cannot be pro-
vided, the shrimp must be maintained in quarantine condition un-
til the department acknowledges in writing that the requirements
for demonstrating stock is disease-free or conditions specified in
writing by the department under which the quarantine condition
can be removed have been met. The proposed new provision is
a requirement of current §57.114(c).

Proposed new §57.117(f) would require any person who pos-
sesses controlled exotic species of shrimp in a facility regulated
under the subchapter who observes one or more of the mani-
festations of diseases of concern listed on the clinical analysis
checklist provided by the department to place the entire facility
under quarantine condition immediately, notify the department,
and either request an inspection from a disease inspector or sub-
mit samples of the affected shrimp to a disease specialist for
analysis and forward the results of such analyses to the depart-
ment upon receipt. The proposed new provision is a requirement
of current §57.114(d).

Proposed new §57.117(g) would provide that no more than 14
days prior to harvesting ponds or discharging any waste into or
adjacent to water in the state, the permit holder must request
an inspection from a disease inspector or submit samples of the
shrimp from each pond or other structure containing such shrimp
to a disease specialist for analysis and submit the results of such
analyses to the department upon receipt, using the clinical anal-
ysis checklist. The proposed new provision is a requirement of
current §57.114(e).

Proposed new §57.117(h) would provide that upon receiving
a request for an inspection from a permit holder, a disease
inspector may visit the facility, examine samples of shrimp
from each pond or other structure from which waste will be
discharged or harvest will occur, complete the clinical analysis

checklist provided by the department, sample shrimp from or
inspect any pond or structure the disease inspector determines
requires further investigation, and provide a copy of the clinical
analysis checklist and any other inspection reports to the permit
holder. The proposed new provision is a requirement of current
§57.114(f).

Proposed new §57.117(i) would provide that if the results of an
inspection performed by a disease inspector indicate the pres-
ence of one or more manifestations of disease, the permit holder
would be required to immediately place or continue to maintain
the entire facility under quarantine condition and submit sam-
ples of the controlled exotic species of shrimp from the affected
portion(s) of the facility to a disease specialist for analysis. Re-
sults of such analyses would be required to be forwarded to the
department upon receipt. The proposed new provision is a re-
quirement of current §57.114(f).

Proposed new §57.117(j) would stipulate that if the results of
a required analyses performed by a disease specialist indicate
the presence of disease, the permit holder would be required
to immediately place the entire facility under quarantine condi-
tion. The proposed new provision is a requirement of current
§57.114(h).

Proposed new §57.117(k) would stipulate that if the results of in-
spections or analyses of controlled exotic species of shrimp from
a facility placed under quarantine condition indicate the presence
of disease, the facility shall remain under quarantine condition
until the department removes the quarantine condition in writing
or authorizes in writing other actions deemed appropriate by the
department based on the required analyses. The proposed new
provision is a requirement of current §57.114(i).

Proposed new §57.117(l) would provide that if the results of re-
quired inspections or analyses indicate the absence of any man-
ifestations of disease, the permit holder may begin discharging
from the facility. The proposed new provision is a provision of
current §57.114¢(j).

Proposed new §57.118, concerning Special Provisions--Water
Spinach, would set forth the provisions regarding possession,
cultivation, transport, and sale of water spinach, as well as
providing for recordkeeping and reporting requirements. The
proposed new section represents a reorganization of current
§57.136, concerning Special Provisions--Water Spinach with
substantive differences as noted. Numerous nonsubstantive
changes have been made to enhance clarity and change termi-
nology to be consistent with other provisions of the proposed
new rules.

Proposed new §57.118(a) would provide that except as autho-
rized by a permit issued under the proposed new section or oth-
erwise provided by the subchapter, no person may culture water
spinach or possess or transport water spinach in exchange for or
with the intent to exchange for money or anything of value. Un-
der current §57.136(a)(2), no person may grow water spinach
or possess or transport water spinach for a commercial purpose
unless that person possesses a valid exotic species permitissue
by the department for that purpose. The proposed new provision
is nonsubstantive reformulation of those requirements.

Proposed new §57.118(b) would provide that no permit is re-
quired to purchase or possess water spinach for personal con-
sumption provided the water spinach was lawfully purchased or
obtained and is not propagated or cultured. The proposed new
subsection is a mixture of provisions in current §57.136(a)(2) and

(4).
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Proposed new §57.118(c) would set forth the conditions under
which water spinach could be purchased or obtained for sale or
re-sale and consists of the provisions of current §57.136(a)(3),
with one substantive change. Paragraph (2) of the proposed new
subsection would reduce the record retention time period stipu-
lated in the current rule from two years to one. The department
has determined that a one-year retention period is sufficient to
allow the department to investigate the commercial pathways of
water spinach commerce with respect to a single recipient.

Proposed new §57.118(d) would prescribe facility standards
for culture of water spinach. The proposed new subsection
would consist of the provisions of current §57.136(c)(1) - (7) and
one provision from current §57.119(a)(2), with nonsubstantive
changes. The provision being relocated from §57.119(a)(2)
would specify that a copy of the permit be prominently displayed
at the facility for which it was issued. Several provisions of the
proposed new subsection are new. The requirements of current
§57.136(d)(5) do not apply to greenhouses built before 2009.
Proposed new §57.118(d)(7) would remove that limitation to
provide the department discretion to grant a modification of
the 10-foot buffer width requirement based on the location of
greenhouses built at any time. The department considers that
in some instances, greenhouses built prior to permit application
could be located within less than 10 feet of the property bound-
ary and requiring an applicant to move or rebuild a greenhouse
could be problematic. The proposed new rule would allow the
department to evaluate such sites on a case-by-case basis to
assess risk of escape and potentially grant a modification of
the buffer width requirement to avoid imposing such a burden
upon the applicant, where possible and consistent with the
department's statutory obligation to protect native organisms
and ecosystems.

Proposed new §57.118(d)(8) would stipulate that greenhouses
where water spinach is cultured be maintained at all times in
such a way as to prevent escape or release of water spinach
and require notification of the department in the event that fa-
cility repairs are necessary to prevent escape. In general, the
current rules are obviously intended to protect native systems
and organisms from potential deleterious effects of the escape
of water spinach, and the proposed new paragraph would ex-
pressly state that intent in the form of a requirement governing
maintenance obligations.

Proposed new §57.118(d)(9) would require a permit holder to
demonstrate to the department, during annual facility inspec-
tions, that the activities authorized under the subchapter are
conducted in compliance with the requirements of the subchap-
ter and the facility is maintained in such a way as to prevent
escape or release of water spinach. Current §57.119(b) pro-
vides for department inspection of permitted facilities at any time
that permitted activities are ongoing. Additionally, under current
§57.120(b)(2), all facilities for which a permit renewal is sought
must be in compliance with all applicable facility requirements of
the subchapter. The proposed new paragraph would implement
the requirement for an annual inspection, which the department
will conduct during the growing season when risk of escape is
greatest, with the additional benefit of lessening administrative
burdens by reducing both the number of renewal inspections that
must be conducted at the end of each permit year and the permit
renewal processing times.

Proposed new §57.118(e) would require all water spinach trans-
ported from a facility (including water spinach transported un-
der an interstate transport authorization) to be packaged in a

closed or sealed container having a volume no greater than three
cubic feet, not mixed or commingled with any other material
or substance, and identified such that each container of water
spinach shall have a label placed on the outside of the container,
clearly visible and bearing the legend "Water Spinach" in Eng-
lish. The proposed new subsection is a requirement of current
§57.136(d)(1) and (2).

Proposed new §57.118(f) is a revision of current §57.136(c)(6)
and regarding the processing of water spinach. The rule would
clarify that all handling and packaging of water spinach must
be done at the permitted facility within the vegetation-free buffer
area and that all water spinach fragments must be collected and
disposed as described in subsection (k) of the proposed new
section. Current rules simply require that handling must be done
at the permitted facility and in such a manner as to prevent dis-
persal. However, based upon activities observed during facility
inspections, the department has determined that additional em-
phasis on appropriate biosecurity measures is needed to provide
assurance that the potential dispersal of water spinach is mini-
mized.

Proposed new §57.118(g) would require a transport invoice to
accompany each sale or transfer of water spinach and prescribe
the content of a transport invoice, all of which are contained in
the provisions of current §57.118(3).

Proposed new §57.118(h) would create and provide for the
content and use of a transport log for permit holders transporting
water spinach to or from a permitted facility. The department,
after investigating the nature of commercial water spinach pro-
duction and distribution, determined that in the typical business
model the point of sale is the buyer's location and not the facility
where the water spinach was cultured. Current §57.136(d)(3)
requires an individual transport invoice to be generated for each
sale before the shipment leaves a culture facility, which the
department has determined is somewhat problematic for the
regulated community. Therefore, the proposed new subsection
would create a process to be used in lieu of the current process,
one where documentation is based on the point of delivery rather
than production. The proposed new subsection would require a
permit holder to execute a water spinach transport invoice for
each receiver at the time the water spinach is delivered and
maintain and possess a current and accurate daily transport log
at all times during transport. The content of the daily transport
log would consist of the date and time of shipment; the permit
holder's name, address, phone number, and exotic species
permit number; the amount of water spinach in possession; the
water spinach transport invoice number for each delivery, the
receiver/supplier's name, address, and phone number; the type
of transfer--delivery or receipt; the amount of water spinach
transferred; and the amount of water spinach in possession
upon return to the facility. The proposed new subsection is
intended to provide a more flexible method of documentation
for the regulated community while preserving the department's
ability to monitor the production and movement of a controlled
exotic species through a chain of custody.

Proposed new §57.118(i) would set forth the record retention re-
quirements for the proposed new rule, requiring copies of each
daily transport log, transport invoice, and receipt or documenta-
tion for water spinach obtained from an out-of-state source to be
retained for one year. Current §57.136(e)(2) specifies a record
retention period of two years, which applies to all records; thus,
the proposed new subsection would reduce administrative bur-
den on the regulated community by reducing the volume of doc-
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umentation required to be maintained and the time period it must
be retained. The proposed new subsection also would require
records and documents require by the subchapter to be provided
to the department during normal business hours upon request
of a department employee acting in the scope of official duties,
which is a requirement of current §57.136(e)(3).

Proposed new §57.118(j) would prescribe the reporting require-
ments for persons subject to the provisions of the proposed new
section, stipulating the dates of quarterly reports and clarifying
that required reports must be submitted even for time periods
during which no sales took place. The proposed new subsec-
tion is a requirement under current §57.136(e)(1).

Proposed new §57.118(k) would set forth various provisions
regarding requirements for the prevention of escape of water
spinach from a facility.

Proposed new paragraph (1) would specify that water spinach
may not be allowed to escape from a facility nor be released or
spread outside the facility during cultivation, handling, packag-
ing, processing, storage, shipping, or disposal. This provision
reiterates the essential components of numerous current rules
and statutes, such as Parks and Wildlife Code, §66.007, which
prohibits the importation, possession, sale, or placement into the
public water of this state of exotic harmful or potentially harmful
fish or shellfish except as authorized by rule or permit issued by
the department, and §66.0071, which prohibits the importation,
possession, sale, or placement into the public water of this state
of aquatic plants designated by the department as harmful or po-
tential harmful except as authorized by rule or permit issued by
the department.

Proposed new paragraph (2) would reiterate the provisions of
current §57.136(a)(6) by prohibiting the use of water spinach to
feed animals.

Proposed new paragraph (3) would specify that water spinach
not sold, transferred, or consumed, and all fragments of water
spinach not growing in soil or packaged must be placed into a
secure container until packaged or transported to a secure waste
or compost bin and composted, dried fully, or placed into black
plastic bags prior to disposal. The department believes that re-
productively viable water spinach should be handled and stored
in such a manner as to reasonably prevent escape to native sys-
tems. Therefore, the proposed new paragraph would prescribe
that all stock not growing in soil or package be containerized or
otherwise rendered non-threatening.

Proposed new paragraph (4) would require the holder of a permit
issued under this subchapter to notify the department within 72
hours of discovering the escape or release of water spinach from
a facility or during transport. Current rules do not impose noti-
fication requirements on persons growing or transporting water
spinach. The department believes it is prudent to do so, first to
be consistent with similar provisions elsewhere in the subchap-
ter, and second because it is intuitive that the release of water
spinach, a harmful or potentially harmful species, should be re-
ported quickly in order to provide the highest assurance of reme-
diation.

Proposed new paragraph (5) would require a permit holder, in the
event that a facility appears to be in imminent danger of flood-
ing or other circumstance that could result in the escape or re-
lease of water spinach, to immediately begin implementation of
emergency measures to prevent the escape or release of water
spinach and notify the department of implementation of emer-
gency measures in accordance with provisions specified in the

permit. Current rules do not impose notification requirements
on persons growing water spinach. The department believes it
is prudent to do so, first to be consistent with similar provisions
elsewhere in the subchapter, and second because it is intuitive
that the potential unintended release of water spinach, a harmful
or potentially harmful species, should be responded to immedi-
ately by the permit holder and reported quickly in order to provide
the highest assurance of remediation.

Proposed new §57.118(k)(6) (current §57.136(f)) provides that,
in the event that water spinach escapes or is released from a
greenhouse or a facility, the facility permit holder is responsible
for all costs associated with the detection, control, and eradica-
tion of free-growing water spinach resulting from such escape
or release and subsequent dispersal. Additionally, the proposed
new paragraph would clarify that water spinach growing outside
a greenhouse is considered to have escaped.

Proposed new §57.118(k)(7) would stipulate that water spinach
being cultured without a permit for whatever reason would be
subject to a department-prescribed disposition protocol, in ac-
cordance with proposed new §57.113, concerning General Pro-
visions and Exceptions. Although current rules specify dispo-
sition protocols for controlled exotic species other than water
spinach, the department believes it is prudent to do so, first to
be consistent with similar provisions elsewhere in the subchap-
ter, and second because it is intuitive that water spinach being
grown without a permit should be disposed of in a matter that
precludes spread.

Proposed new §57.118(l) would provide for the department to
prescribe a disposition protocol for water spinach following a de-
partment decision to deny permit issuance or renewal, which is
necessary to ensure that water spinach that can no longer be
legally possessed is not disposed of in a way that constitutes a
threat to native ecosystems.

Proposed new §57.119, concerning Minimum Facility Require-
ments, would prescribe requirements for infrastructure and
processes at facilities where controlled exotic species are pos-
sessed, propagated, cultured, or sold under a controlled exotic
species permit, excluding private waters permitted for triploid
grass carp.

Proposed new §57.119(a)(1) would provide for general require-
ments for facilities other than those permitted for culture of water
spinach (i.e., fish/shellfish aquaculture/holding facilities).

Proposed new §57.119(a)(1)(A) would require prominent display
of a copy of the permit at the facility for which it was issued, which
is required under current §57.119(a)(2).

Proposed new §57.119(a)(1)(B) would stipulate that a facility
must be maintained in compliance with the standards set forth in
the section at all times unless the department has been notified
that facility repairs are necessary. Under current §57.119(j),
all devices required in the exotic species permit for preven-
tion of discharge of exotic species from a facility are required
to be in place and properly maintained. The proposed new
subparagraph would retain those requirements but remove the
potentially confusing reference to "all devices" to clarify that
the intent of the current provision is to impose a general duty
upon the permit holder to prevent discharge of controlled exotic
species from a facility. Because the nexus of all aspects of
facility infrastructure and process is the biosecurity of the facility,
"devices" in the sense it used in the current rule is intended to
refer to the entirety of the facility and the processes conducted
within it.

PROPOSED RULES September 25, 2020 45 TexReg 6725



Proposed new §57.119(a)(1)(C) would require permit holders to
satisfactorily demonstrate to the department at intervals of no
more than five years, unless longer intervals are approved by
the department based on systematic risk analysis, that activi-
ties authorized at the permit holder's facility under a controlled
exotic species permit are conducted in compliance with the re-
quirements of the subchapter. The intent of the proposed new
provision is to protect native systems and organisms from the
threat of escaped harmful or potentially harmful exotic species by
enhancing biosecurity through periodic inspections of facilities to
verify that permitted activities are being conducted in compliance
with applicable rules. The proposed new provision also would
provide for department discretion to assign longer inspection in-
tervals for facilities with low risk of escape. For those facilities
that either by virtue of their design or the relatively low escape-
ment risk of the species being possessed, the department be-
lieves it is sensible to allow for longer inspection intervals.

Proposed new §57.119(a)(1)(D) would prescribe training re-
quirements for persons such as the employees and staff of
facilities operated by permit holders. The proposed provision
would require permit holders to ensure that employees and staff
are trained to understand and comply with permit conditions
and requirements and to implement the facility's department-ap-
proved emergency plan, if necessary, to prevent escape,
release, or discharge of controlled exotic species into public
water during a natural disaster such as a hurricane or flood. The
provision is necessary to ensure that all persons involved with
the operation of a facility are aware of and have been trained
to perform permitted activities, including emergency response
activities.

Proposed new §57.119(a)(2) would create an exemption from
facility requirements for limited special purpose permit holders
who purchase, transport, and sell controlled exotic species for
stocking in private ponds, but who do not hold the species in a
facility. The proposed new provision also would provide that all
required records and documentation be made available to de-
partment staff during normal business hours within 72 hours fol-
lowing a request by the department. The proposed new provi-
sion is intended to address the special circumstances of those
permit holders who act as intermediaries between sources and
destinations and do not operate facilities where controlled ex-
otic species are held. The record retention component of the
proposed new paragraph is necessary to enable the department
to monitor and verify permit compliance and is consistent with
similar provisions of the proposed new rules that have been dis-
cussed previously in this preamble.

Proposed new §57.119(a)(3) would require facilities to be
equipped with security measures to discourage unauthorized
removal of controlled exotic species, which is a requirement
of current §57.129(e). The current rule specifies that required
security measures must prevent unrestricted or uncontrolled
access and unauthorized removal of controlled exotic species.
The department has determined that the rules should provide
for greater flexibility with respect to security measures because
absolute security is not realistic. Therefore, the proposed provi-
sion would modify the current requirements to require any facility
containing controlled exotic species to have security measures
in place to reasonably minimize the risk of unauthorized removal
of controlled exotic species, which allows the department to
review security measures on a case-by-case basis.

Proposed new §57.119(a)(4) would provide that the department
may prescribe additional security measures on a case-by-case

basis as a permit condition upon a determination that a particu-
lar facility cannot feasibly comply with the security requirements
of the subchapter or the security measures contemplated or in
place are not sufficient to minimize risk of escape, release, or
discharge or impacts to native species and ecosystems. The
proposed new provision is necessary to address special situa-
tions in which customized security provisions are the only means
of ensuring biosecurity and thus authorizing permitted activities
to take place.

Proposed new §57.119(b) would provide additional emphasis to
the effect that facilities where water spinach is cultured are sub-
ject to the provisions of proposed new §57.118, concerning Spe-
cial Provisions--Water Spinach.

Proposed new §57.119(c) would stipulate facility requirements
for persons who operate or engage in operations at a commercial
aquaculture facility under a controlled exotic species permit.

Proposed new §57.119(c)(1) would require permitted facilities to
be designed to prevent escape, release, or discharge of con-
trolled exotic species or unauthorized discharge of wastewater
by means of appropriately designed and constructed screens,
barriers, filters, recirculating aquaculture systems, or other meth-
ods that are approved by the department and that must be prop-
erly maintained at all times. The current rules (§57.129(b)) gov-
erning commercial facility infrastructure have been in place many
years. The current rules specifically require the use of triple-
screening at all facilities, which reflects an outmoded, one-size-
fits-all approach to biosecurity. The current rules are based on a
traditional facility layout of earthen ponds that drain through har-
vest structures into canals and then into public waters. However,
not all facilities employ this model and appropriate biosecurity
measures may vary. There are measures other than screen-
ing that are capable of providing efficacious biosecurity. For in-
stance, triple-screening is not useful at facilities that do not dis-
charge wastewater or that make use of sand filtration systems.
The proposed new subsection would restrict the applicability of
the current requirement regarding screens to only those facili-
ties that actually employ screens for purposes of biosecurity and
would create an additional regulatory structure to afford flexibility
to evaluate each facility on a case-by-case basis to develop and
implement appropriate measures to prevent escape, release, or
discharge of controlled exotic species, which would be specified
in the conditions of the permit. The proposed new paragraph
also would specify that all screens, barriers, or other approved
devices intended to prevent escape, release, or discharge be
properly maintained at all times, which is a provision of current
§57.119()).

Proposed new §57.119(c)(2) would prescribe facility require-
ments to prevent escape, release, or discharge of controlled
exotic species at commercial facilities subject to the proposed
new rules.

Proposed new §57.119(c)(2)(A)) would specify that if a facility
employs screening for purposes of biosecurity, the mesh size of
screening must be capable of preventing the passage of con-
trolled exotic species at the smallest life stage present in the fa-
cility at the time of discharge. Current §57.129(b)(1) requires
that mesh be "of an appropriate size for each stage of exotic
species growth and development." The proposed new subpara-
graph would make clear that mesh size at any given time is pred-
icated on the life stage of the controlled exotic species in the
facility at the time of discharge, which is necessary to prevent
misunderstandings that could result in the use of inappropriate
mesh sizes and possible escapement.
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Proposed new §57.119(c)(2)(B) would require that screens be
redundant or otherwise designed and constructed such that the
level of protection, as determined by the department, against
escape, release, or discharge of controlled exotic species is not
reduced if a screen is damaged or must be removed to accom-
plish cleaning, repair, or other maintenance. Current §57.129(b)
specifies that a minimum of three screens be in place between
any point in the aquaculture facility and the point of discharge
from the facility. Additionally, current rules (§57.129(b)(2) and
(3)) require the permanent affixation of a screen and backing
material in front of the final discharge pipe in the harvest struc-
ture to remain in place while the pond is in use, that screens
at facilities discharging into public waters be secured over the
terminal end of the discharge pipe at all times, that a second
screen be secured over the terminal end of the discharge pipe
during harvest, and double screening of the point of discharge
of all mechanical harvesting devices. As mentioned previously
in this preamble, the current rules do not afford the flexibility to
accommodate different modalities of effective biosecurity infra-
structure. The department has determined that the installation
of three screens may not be necessary or feasible at facilities
where screens are only one component of an effective biosecu-
rity strategy and that permanent affixation of screens poses diffi-
culties for periodic cleaning necessary to ensure proper function.
Similarly, the department has determined that the terminal end of
a pipe is often difficult to access and that installation of screens
at different points in the drainage system can be just as if not
more effective because those locations are easier to access for
maintenance. Therefore, the proposed new paragraph would
eliminate specific infrastructure specifications in favor of a gen-
eralized requirement that screens be redundant or otherwise de-
signed and constructed such that the level of protection against
escape, release, or discharge of controlled exotic species is not
reduced if a screen is damaged or must be removed to accom-
plish cleaning, repair, or other maintenance. The intent of the
proposed new paragraph is to allow greater flexibility to the reg-
ulated community for the selection and deployment of effective
biosecurity measures by establishing a general standard and
approving such measures on a case-by-case basis. Addition-
ally, the proposed new paragraph would require wastewater dis-
charged from a facility to be routed through all screens in accor-
dance with department approval prior to the point where waste-
water leaves the facility, which restates a provision of current
§57.119(k) to clarify that water cannot be diverted during dis-
charge events in any way so as to bypass screens or locations
where screens should be in place.

Proposed new §57.119(c)(3) prescribes biosecurity measures
for facilities located in the 100-year floodplain and is a nonsub-
stantive revision of current §57.129(c).

Proposed new §57.119(c)(4) would prescribe specific additional
facility requirements for commercial aquaculture facilities that
are part of a facility complex. A facility complex is a group of
two or more facilities located at a common site and sharing wa-
ter diversion or drainage structures. There are several facilities
in Texas that are independent commercial entities with shared
infrastructure.

Proposed new §57.119(c)(4)(A) would require each permit
holder at a facility complex to maintain at least one screen
or barrier capable of preventing the escape, release, or dis-
charge of controlled exotic species into a common drainage
and have authority to stop the discharge of wastewater from the
entire complex in the event of escape, release, or discharge of
controlled exotic species from the permit holder's facility. The

provisions of the proposed new subparagraph are provisions of
current rule §57.129(f)(1) and (2).

Proposed new §57.119(c)(4)(B) would stipulate the placement
and content of signage to be installed at each of the permit
holder's ponds or components within a facility complex. The
signage required by the proposed new provision must be legible,
bear the name and permit number of the permit holder, be within
10 feet of the authorized pond or other facility component, and
correspond to the location of the component as indicated on the
map provided to the department as part of the permit application
and facility approval/reapproval process. The proposed new
subparagraph is necessary to allow the department to quickly
and easily distinguish the ponds and components belonging to
a given permit holder from other ponds and components within
a facility complex for purposes of administration, enforcement,
and emergency response.

Proposed new §57.120, concerning Facility Wastewater Dis-
charge Requirements, consists of the contents of current
§57.134 (relating to Wastewater Discharge Authority) with
nonsubstantive revisions to enhance clarity and readability.
Subsection (a) of the current rule requires applicants for an
initial permit to provide documentation of either authorization
for or exemption from appropriate wastewater discharge re-
quirements of the Texas Commission on Environmental Quality
(TCEQ) or documentation adequate to demonstrate that the
facility is designed and will be operated in a manner such that
no discharge of waste into or adjacent to water in the state will,
or is likely to occur. Subsection (b) of the current rule estab-
lishes provisions for applications for permit amendments and
renewals, requiring either written documentation demonstrating
that the applicant possesses or has timely applied for and is
diligently pursuing the appropriate authorization or exemption
from TCEQ in accordance with the Texas Pollutant Discharge
Elimination System (TPDES) General Permit for concentrated
aquatic animal production facilities TXG 130000, if the facility
is designed such that a discharge of waste into or adjacent to
water in the state will, or is likely to occur; or adequate docu-
mentation to demonstrate that the facility is designed and will
be operated in a manner such that no discharge of waste into
or adjacent to water in the state will, or is likely to occur. The
proposed new rule would eliminate duplication and clarify that
documentation related to wastewater discharge and associated
permits is only required for permit renewal or amendment for
a facility or facility complex designed such that a discharge of
waste into or adjacent to water in the state will, or is likely to
occur.

Proposed new §57.121. Transport of Live Controlled Exotic
Species, would set forth rules regarding the transport of con-
trolled exotic species.

Proposed new §57.121(a) would prohibit any person other than
the holder of a controlled exotic species permit holder, an em-
ployee of the permit holder, a common carrier acting on their be-
half, or a private pond owner transporting tilapia or triploid grass
carp to a private pond for stocking purposes from transporting
live controlled exotic species and prescribe the documentation
requirements for such transport. Permit holders and employ-
ees of permit holders would be required to possess a copy of
the permit and a properly executed transport invoice. A private
pond owner transporting tilapia or triploid grass carp would be
required to possess a properly executed transport invoice (if the
fish were obtained from the holder of a controlled exotic species
permit holder) or an aquatic product transport invoice as required
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by Parks and Wildlife Code, §47.0181 (if obtained from a law-
ful out-of-state source), and, for triploid grass carp, a copy of
the department permit authorizing the stocking of triploid grass
carp and documentation that the grass carp have been certi-
fied as triploid by the Grass Carp Inspection and Certification
Inspection Program operated by the U.S. Fish and Wildlife Ser-
vice. With respect to controlled exotic species being transported
by common carrier, the proposed new subsection would require
possession of documentation of compliance with all applicable
local source and destination, federal, and international regula-
tions and statutes for shipments transported by aircraft from in-
side Texas to a point outside Texas and not moved overland
within the state; otherwise, each shipment would be required to
be accompanied by a properly executed transport invoice ob-
tained from the controlled exotic species holder from whom the
shipment originated, and, for triploid grass carp obtained from
a lawful out-of-state source transported to a private pond for
stocking purposes, a copy of the department permit authoriz-
ing possession of the carp, the aquatic product transport invoice
required by Parks and Wildlife Code, §47.0181, and documen-
tation that the grass carp have been certified as triploid by the
Grass Carp Inspection and Certification Inspection Program op-
erated by the U.S. Fish and Wildlife Service. Various provisions
of current rules (§57.115, §57.116) make the transport of exotic
species without either a permit or a transport invoice unlawful,
with specific exceptions for persons transporting Mozambique
tilapia or triploid grass carp for use in private ponds, and pre-
scribe the content of the transport invoice. The proposed new
subsection preserves the effect of those provisions while not-
ing the applicability of Parks and Wildlife Code, §47.0181, which
requires persons other than commercial fishing license holders
transporting aquatic products for a commercial purpose without
an invoice as prescribed in that statute.

Proposed new §57.121(b) would reference the transport require-
ments for water spinach prescribed elsewhere in the proposed
new rules and discussed earlier in this preamble.

Proposed new §57.121(c)(1) would stipulate that a separate con-
trolled exotic species transport invoice be generated by the per-
mit holder for each delivery location in advance of transport (ex-
cept as provided otherwise in the proposed new rules and dis-
cussed earlier in this preamble) and accompany the controlled
exotic species during transport. The department has determined
that the current rule (§57.116(a)) does not adequately convey
that intent.

Proposed new subsection (c)(2) would prescribe the contents of
a controlled exotic species transport invoice, which would con-
sist of information identifying the date of the shipment, the size
and biological identity of the contents being shipped, the con-
tact information and permit numbers, if applicable, of the source
and destination of the shipment, and the type of transport. Cur-
rent §57.116 prescribes the content of the transport invoice. The
proposed new subsection preserves the effect of those provi-
sions while noting the applicability of Parks and Wildlife Code,
§47.0181, which requires persons other than commercial fish-
ing license holders transporting aquatic products for a commer-
cial purpose without an invoice as prescribed in that statute.

Proposed new §57.121(d) would set forth the transport invoice
requirements for the shipment of controlled exotic species from
outside of Texas via a route through Texas to a point outside
Texas. Under current rule (§§57.130 - 57.133), the transport of
live exotic species originating outside the state of Texas through
Texas to a destination outside of the state of Texas is prohib-

ited except by the holder of an exotic species permit or an exotic
species interstate transport permit. The current rules also re-
quire anyone transporting live harmful or potentially harmful ex-
otic species to possess documentation accounting, collectively,
for all such species being transported and provide for applica-
tion, fee, and issuance processes. The proposed new subsec-
tion would preserve the requirements of current rule while adding
provisions allowing for such a permit to be valid for either a single
use or for one year. The proposed new subsection also would
establish the deadline for application before the initial instance of
transport and set forth specific obligations for a person transport-
ing controlled exotic species under an interstate transit permit, all
of which are provisions of the current rules at §§57.130-57.133.
The proposed new provision would specifically stipulate a notifi-
cation requirement of at least 24 hours prior to each intended
transit and prescribe the contents of the notification. Current
§57.132(c) requires notification by fax at least 72 hours prior to
transit. The proposed new subsection would require notice to
accompany an application for a single-use permit and at least
24 hours prior to each intended transit under an annual transit
permit. The required notice would consist of the dates and times
that the permit holder expects to enter and depart the state, the
common and scientific names of each controlled exotic species
to be transported, the quantity of each controlled exotic species
to be transported, the specific points of origin and destination
of each controlled exotic species being transported, the specific
route the transport will follow, including the locations where the
transporter will enter and depart the state of Texas, a descrip-
tion of the make, model, and color of the vehicle, trailer, or other
conveyance to be employed in transport and license plate num-
bers; and the name, driver's license number, and contact num-
bers of the driver or contact information for the commercial ship-
per transporting the controlled exotic species through the state
of Texas, all of which the department has determined are neces-
sary to enable the department to provide proper biosecurity for
threats to natural systems and organisms by being able to mon-
itor the transport of controlled exotic species across the state.

The proposed new section would eliminate several provisions of
current rules in the interests of reducing regulatory complexity.
The requirement of current rule that each transport invoice be
submitted to the department, which the department has deter-
mined to be administratively problematic, would be eliminated.
The department has determined that current rules regarding pos-
session and retention of transport invoices are sufficient for pur-
poses of enforcement and compliance, given the department's
inspection authority under current statute and rule. Similarly,
the requirements of current §§57.116(a) that require the permit
holder to include an invoice number that is unique, sequentially
numbered, and not used more than once during any permit pe-
riod would be eliminated, because the department has deter-
mined that invoice numbers are not necessary to ensure compli-
ance with transport invoice requirements.

Current §57.116(a) requires the transport invoice to include
name, address, phone number, aquaculture license number,
and controlled exotic species permit number, if applicable,
for the "shipper." However, the intent of the rule is that con-
tact information for the seller be provided; proposed new
§57.121(c)(2)(B) would specify that information must be pro-
vided for the "controlled exotic species permit holder from whom
the controlled exotic species was obtained." Furthermore, the
proposed new section would no longer require the aquaculture
license number of the permit holder because possession of

45 TexReg 6728 September 25, 2020 Texas Register



a valid aquaculture license is a prerequisite for the controlled
exotic species permit, the number of which must be provided.

Current §57.116(a) stipulates that information required for
the receiver includes address as well as the address of the
destination of the exotic species, if different. Proposed new
§57.121(c)(2)(C) would specifically require only the physical
address where the controlled exotic species will be possessed
if different from the mailing address; post office box addresses
are specifically prohibited because the department must be
informed as to the physical location where fish might be
stocked. The proposed new provision also would require that
the destination county be included on the transport invoice to
facilitate compliance with, and enforcement of, proposed new
§57.115(d)(3) and (e), concerning sales of tilapia for stocking in
private ponds in counties within the conservation zone.

Current §57.116(a) stipulates that information required for the
species being transported include number and total weight for
each species. Proposed new §57.121(c)(2)(D) would clarify
that both the common and scientific name of the species are
required. Common names are highly variable and thus pose dif-
ficulties with interpretation for enforcement personnel, whereas
scientific names are unequivocal; however, including both is
needed to aid in interpretation if scientific names are erroneous.
The proposed new rule also would require additional information
concerning the number and total weight for each species by
requiring number or weight, by size class. Fry and fingerlings
are often sold by number, with weight unknown, whereas adult
fish are often sold by the pound. Redundant count and weight
information is not necessary for evaluating compliance; thus,
requiring both weight and number on the invoice is unnecessary.

Proposed new §57.122, concerning Permit Application, Is-
suance, and Period of Validity, would set forth procedures to be
followed by an applicant for a permit under the subchapter. The
proposed new section would be a consolidation of provisions
from various sections of current rules §57.117, concerning
Exotic Species Permit: Application Requirements; §57.118,
concerning Exotic Species Permit Issuance; §57.120, con-
cerning Exotic Species Permit: Expiration and Renewal; and
§57.125, concerning Triploid Grass Carp Permit: Application,
Fee.

Proposed new §57.122(a) would provide a cross-reference to
the application, issuance, and permit period of validity stan-
dards for interstate transport permits contained in proposed
new §57.121, concerning Transport of Live Controlled Exotic
Species.

Proposed new §57.122(b) would prescribe the conditions for ap-
plications for controlled exotic species permits other than for in-
terstate transit, which are located in current §57.117(b) and (c).

Proposed new §57.122(b)(1) would establish a permit applica-
tion submission deadline of 30 days prior to any prospective ac-
tivity involving controlled exotic species, which is necessary to
ensure adequate time for permit application review, facility in-
spections, and permit issuance.

Proposed new §57.122(b)(2) would describe the specific infor-
mation required by and contained in the application form, which
is necessary for the department to assess the prospective activ-
ities and determine suitability for permit issuance.

Proposed new §57.122(b)(2)(D) would provide for the specific
instances for which the department waives fees for applications,
all of which are provided for in current rule.

Proposed new §57.122(b)(3) would prescribe additional required
documentation. Proposed new subparagraph (A) would clarify
that a copy of aquaculture or fish farm vehicle licenses required
by the Texas Department of Agriculture (TDA) must be submitted
with the permit application. Current §57.117(a)(1)(A) requires
possession of an aquaculture license to be considered for an
exotic species permit for aquaculture.

Proposed new subparagraph (B) would require applicants for
commercial aquaculture facility permits to submit the documen-
tation required by proposed new §57.120, concerning Facility
Wastewater Discharge Requirements, which is a requirement of
current §57.134, concerning Wastewater Discharge Authority.

Proposed new §57.122(b)(3)(C) would require applicants for
a permit to possess, transport, and dispose controlled exotic
species of plants to submit the treatment proposal required by
§57.932, concerning State Aquatic Vegetation Plan, which is
necessary for the department to ensure that the applicant is
compliance with the statutory requirements of Parks and Wildlife
Code, §11.082, which mandates a state aquatic vegetation
management plan.

Proposed new §57.122(b)(3)(D) would require submission of
a facility map along with the permit application for commer-
cial aquaculture facility permits, biological control production
permits, zoological display or research permits with outdoor
holding facilities, or limited special purpose permits for waste-
water treatment. Current rules require an accurate-to-scale plat
map; for smaller facilities, particularly those using recirculating
aquaculture systems that consist of only small tanks, this re-
quirement is cost-prohibitive. To provide greater flexibility to the
regulated community, the proposed new provisions would allow
for labeled, accurate maps or aerial photographs of the facility
and only require professionally surveyed maps for facilities
within the 100-year floodplain that are constructed in such a
way that escape might occur during flooding (e.g., outdoor,
earthen ponds). The proposed new rules also provide that
maps are required for zoological display or research permits
only when the application is for outdoor holding facilities, which
is necessary for the department to evaluate the potential for
escape of controlled exotic species.

Proposed new §57.122(b)(3)(E) would consist of the revised
content of current §57.117(d), concerning emergency plans.
Current rules require emergency plans only for facilities located
in the exotic shrimp exclusion zone. The proposed new pro-
vision would require an emergency plan for all facilities, which
the department has determined is necessary to ensure that
appropriate measures are in place to prevent escape, release,
or discharge of controlled exotic species into public water during
a natural event such as a hurricane or flood. The proposed rule
would also require that the approved emergency plan be posted
and maintained on file at the facility to ensure all staff members
are familiar with and prepared to implement the plan, which
is necessary to ensure the biosecurity of all facilities during
such natural events and prevent inadvertent introductions of
controlled exotic species into public waters.

Proposed new §57.122(b)(3)(F) would require submission of a
research proposal by applicants for permits to conduct scientific
research involving controlled exotic species and documentation
of the qualifications of the applicant to conduct controlled ex-
otic species research. Current rule requires only that an appli-
cant have a department-approved research proposal to be con-
sidered for permit issuance. The department has determined
that it is necessary to ensure that research permits are issued
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only to persons qualified to conduct scientifically valid research
that will legitimately contribute to the knowledge, prevention, im-
pact assessment/mitigation, and management of controlled ex-
otic species.

Proposed new §57.122(b)(3)(G) would establish additional re-
quirements for permits to culture controlled exotic species of
plants as hosts for the purposes of production of biological con-
trol agents. The proposed new provision would require submis-
sion of a biological control plan addressing the number of bio-
logical control agents to be collected from private waters, ex-
pected production of controlled exotic species of plants, and the
intended use of and stocking locations for the biological control
agents. The proposed new provision is necessary to accom-
modate emerging technologies and methods to control exotic
species.

Proposed new §57.122(c) would set forth the conditions under
which the department would issue a permit. Under current rule,
the department may issue a permit when all application require-
ments of the rules have been met; the aquaculture facility oper-
ated by the applicant meets or will meet the design criteria stip-
ulated in the rules, and the applicant has complied with all pro-
visions of the Parks and Wildlife Code, §§66.007, 66.0072, and
66.015, and the subchapter during the one-year period preced-
ing the date of application. The proposed new subsection would
consolidate these provisions with other provisions regarding fa-
cility requirements (current §57.119 and §57.129) and inspection
(current §57.119 and §57.125).

Proposed new §57.122(d) would consist of the provisions of cur-
rent §57.120(a) regarding the period of permit validity, altered
to include an exception for activities authorized under §57.932,
concerning State Aquatic Vegetation Plan, discussed earlier in
this preambile.

Proposed new §57.123, concerning Permit Amendment and
Renewal, would prescribe the processes and requirements for
amending and renewing permits issued under the subchapter.
The proposed new section would be a consolidation of pro-
visions from various sections of current §57.120, concerning
Exotic Species Permit: Expiration and Renewal.

Proposed new §57.123(a) would clarify the requirements of cur-
rent §57.119(m), which states that permits are not transferable
from site to site. The revised provision would stipulate that a per-
mit is valid only for the facility for which it issued and will not be
amended to authorize activities at any other location or facility.

Proposed new §57.123 (b) would enumerate specific activities
that are prohibited without receiving an amended permit from the
department. Current §57.121(b) requires an exotic species per-
mit to be amended before a permittee may add or delete species
of harmful or potentially harmful exotic fish, shellfish, or aquatic
plants held pursuant to the permit; redistribute harmful or poten-
tially harmful fish, shellfish, and aquatic plants into private facili-
ties not authorized in the permit; change methods of preventing
discharge of harmful or potentially harmful exotic fish, shellfish,
and aquatic plants; change discharge of private facility effluent
from aquaculture facilities or wastewater treatment facilities; or
change an existing approved facility design. The proposed new
subsection would simplify and restate the current list of activities,
add a provision prohibiting the transfer of managerial or super-
visory responsibilities to anyone other than the current permit
holder, and specifically state that the activities are prohibited un-
less an amended permit has been received from the department.
The new provision regarding transfer of supervisory or manage-

rial responsibility is necessary to ensure that persons operating
under a permit meet the requirements of the proposed new rules
for permitted activities.

Proposed new §57.123(c) would provide for amendment or
renewal of a permit provided the applicant has submitted an
application for amendment or renewal at least seven days prior
to transfer of managerial or supervisory responsibilities to a new
person (if applicable); submitted the appropriate fee (if required)
by the department; has complied with all permit provisions; and
demonstrates that the facility is operated and maintained in a
manner such that no escape, release, or discharge of controlled
exotic species into public water or into facility ponds or drainage
structures not meeting minimum facility requirements will or is
likely to occur. Current §57.120(b) provides for the renewal of
an exotic species permit upon finding that the applicant has
met specified application requirements, the facility will meet all
applicable facility design criteria, the applicant has complied
with all provisions of the Parks and Wildlife Code, §§66.007,
66.0072, 66.015, and the subchapter during the one-year
period preceding application for renewal; and the applicant has
submitted a renewal application and all required annual reports.
Current §57.121(a) provides that an exotic species permit
may be amended provided the applicant has complied with all
provisions of the Parks and Wildlife Code, §§66.007, 66.0072,
66.01, all provisions of the permit and the subchapter during the
one-year period preceding the date of application; the applicant
has met all applicable application requirements; and the facilities
as altered will meet the required facility criteria. The proposed
new subsection would allow for permit amendment or renewal
upon finding that the applicant has submitted a written request
for permit amendment or application for renewal prior to permit
expiration or seven days prior to transfer of managerial or su-
pervisory responsibilities; submitted the required fee; complied
with all permit provisions; met minimum facility requirements
(if applicable); and operated and maintained the facility in a
manner such that no escape, release, or discharge of controlled
exotic species into public water or into facility ponds or drainage
structures not meeting minimum facility requirements will or is
likely to occur.

Proposed new §57.123(d) would introduce a new provision al-
lowing for commercial aquaculture permits to be renewed for a
period of greater than one year. Current §57.120(a) stipulates
that all permits expire on December 31 of the year of issuance.
The proposed new section would allow renewal of commercial
aquaculture permits for a period of one, three, or five years pro-
vided the permit holder had complied with all provisions of this
subchapter for a period equivalent to the renewal period. The
proposed new provision would reduce the burden of permit ad-
ministration on the department and the regulated community.

Proposed new §57.124, concerning Refusal to Issue; Review
of Agency Decision to Refuse Issuance, would consist of re-
vised selected content from current §57.118, concerning Exotic
Species Permit Issuance); §57.122, concerning Permit Denial
Review; and §57.127, concerning Triploid Grass Carp Permit;
Denial.

Proposed new §57.124(a)(1) would provide for the department
to refuse issuance or renewal, as applicable, of a permit to any
person or for any facility if the department determines that a
prospective activity constitutes a threat to native species, habi-
tats, or ecosystems or is inconsistent with department manage-
ment goals and objectives. Although numerous provisions of the
proposed new rules would function individually and collectively
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to define the contexts or situations in which the department could
refuse to issue or renew a controlled exotic species permit, the
proposed new section would function to provide a single state-
ment of that authority.

Proposed new §57.124(a)(2) would provide for refusal to issue,
amend, or renew a controlled exotic species permit for any
person who has been finally convicted of, pleaded nolo con-
tendere to, received deferred adjudication, or been assessed
an administrative penalty for a violation of: Parks and Wildlife
Code, §§66.007, 66.0072, or 66.015; a provision of the Parks
and Wildlife Code that is a Class A or B misdemeanor or felony;
Penal Code, §37.10; the Lacey Act (16 U.S.C. §§3371-3378):
or a violation of federal law applicable to grass carp. In addition,
the proposed new section would allow the department to refuse
permit issuance, amendment, or renewal to another person
employed, authorized, or otherwise utilized to perform permitted
activities by the applicant has been convicted of, pleaded guilty
or nolo contendere to, or received deferred adjudication or
pre-trial diversion for one of the listed offenses listed in the
section and allow the department to prevent a person from
acting on behalf of or as a surrogate for a person prevented
from obtaining a permit.

The department has determined that the decision to issue a per-
mit to hold controlled exotic species should take into account an
applicant's history of violations involving harmful or potentially
harmful fish, shellfish, and aquatic plants, major violations of the
Parks and Wildlife Code (Class B misdemeanors, Class A misde-
meanors, and felonies), violations of Penal Code, §37.10 (which
creates the offenses relating to falsification and tampering gov-
ernmental records), and Lacey Act violations. The department
reasons that it is appropriate to deny the privilege of possessing
controlled exotic species for any purposes to persons who ex-
hibit a demonstrable disregard for agency regulations. Similarly,
it is appropriate to deny the privilege of holding wildlife to a per-
son who has exhibited demonstrable disregard for wildlife law in
general by committing more egregious (Class B misdemeanors,
Class A misdemeanors, and felonies) violations of conservation
law.

The Lacey Act (16 U.S.C. §§3371-3378) is a federal law that,
among other things, prohibits interstate trade in or movement
of wildlife, fish, or plants taken, possessed, transported, or sold
in violation of state law. Lacey Act prosecutions are normally
conducted by the United States Department of Justice in federal
courts. Although a Lacey Act conviction or civil penalty is often
predicated on a violation of state law, the federal government
needs only to prove that a state law was violated; there is no
requirement for there to be a record of conviction in a state juris-
diction. Rather than expending resources and time conducting
concurrent state and federal prosecutions, the department be-
lieves that it is reasonable to use a Lacey Act conviction or civil
penalty as the basis for refusing to issue or renew a permit or
allow a person so convicted to engage in permitted activities as
an employee or assistant of a permittee. Because the elements
of the underlying state criminal offense must be proven to estab-
lish a conviction or assessment of a civil penalty for a Lacey Act
violation, the department reasons that such conviction or assess-
ment constitutes legal proof that a violation of state law occurred
and it is therefore redundant and wasteful to pursue a conviction
in state jurisdiction to prove something that has already been
proven in a federal court.

A department action taken as a result of an adjudicative status
listed in the proposed new section would not be automatic but

would be within the discretion of the department. Factors that
may be considered by the department include, but are not lim-
ited to: the number of final convictions or administrative viola-
tions; the seriousness of the conduct on which the final convic-
tion or administrative violation is based; the existence, number
and seriousness of offenses or administrative violations other
than offenses or violations that resulted in a final conviction; the
length of time between the most recent final conviction or admin-
istrative violation and the current time; whether the final convic-
tion, administrative violation, or other offenses or violations were
the result of negligence or intentional conduct; whether the final
conviction or administrative violations resulted from the conduct
committed or omitted by the applicant, an agent or employee of
the applicant, or both; the accuracy of information provided by
the applicant or employee of the applicant; whether the applicant
agreed to any special provisions recommended by the depart-
ment as conditions; and other aggravating or mitigating factors.

The proposed new subsection also would allow the department
to deny permit renewal to any person not in compliance with ap-
plicable reporting or recordkeeping requirements, which is au-
thorized under the provisions of current §57.120.

Additionally, the proposed new provision also would provide for
department determination of the duration of denial or refusal un-
der the proposed new, not to exceed five years. The department
does not intend for a refusal to issue or renew permit or disqual-
ification for participation in permitted activities to be permanent;
therefore, the proposed new subsection would allow the flexi-
bility to impose a specific duration of denial, not to exceed five
years.

Proposed new subsection (b) would recapitulate the provisions
of current §57.122, concerning Permit Denial Review, with sev-
eral substantive changes. The current rule requires the depart-
ment to conduct a review within 10 days of receiving a request
for review. The proposed new subsection would require the de-
partment to establish a date and time for the review within 10
working days of receiving a request for review and require the
department to conduct the review within 30 days of the date of
request, unless another date is selected by mutual agreement.
The proposed new subsection also eliminates references to the
specific titles of review panelists and instead would simply re-
quire panelists to be agency managers with relevant experience
or knowledge.

Proposed new §57.125, concerning Reporting, Recordkeeping,
and Notification Requirements, would establish the require-
ments for permit holder with respect to required records, reports,
and notifications.

Proposed new §57.125(a) would provide a cross-reference to
proposed new §57.118, concerning Special Provisions--Water
Spinach, which prescribes the reporting, recordkeeping, and no-
tification requirements for holders of water spinach culture facility
permits.

Proposed new §57.125(b) would prescribe reporting require-
ments for various classes of controlled exotic permit holders.
Current §57.123(a) requires permit holders to account for impor-
tation, possession, transport, sale, transfer, or other disposition
of any harmful or potentially harmful exotic species handled by
the permittee, which in general provide useful information to the
department but do not address the nuances of the various types
of controlled exotic species permits currently issued or contem-
plated by the proposed new rules. The proposed new section
would, among other things, tailor reporting requirements for the
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various classes of permits in order to provide the department
with pertinent information and relieve permit holders, where
possible, from having to track and report data that is irrelevant
to the interests of the department.

Proposed new §57.125(b)(1) would require all reports to be sub-
mitted on department forms or in a format prescribed by the de-
partment, as applicable, which is an express or implied require-
ment of current rules regarding reports throughout the subchap-
ter.

Proposed new §57.125(b)(2) would require annual reports to be
submitted by January 30 of the year following the calendar year
for which the permit was issued. The current deadline is January
10; however, the department believes that moving the deadline
to a later date will facilitate compliance and administration by
reducing time management conflicts resulting from the holiday
season.

Proposed new §57.125(b)(3)(A) consists of the contents of cur-
rent §57.123(a), with a clarification of the requirements for com-
mercial aquaculture facility permit holders to the effect that re-
ports must account for the quantity or weight of the controlled
exotic species for each reportable activity, which is necessary
for consistency with the requirements of proposed new §57.121
discussed earlier in this preamble.

Proposed new §57.125(b)(3)(B) would exempt holders of an
commercial aquaculture facility permit authorizing aquaculture
and sale of tilapia from the annual reporting requirement, which
is necessary because tilapia are able to reproduce in captivity,
which makes population calculations problematic if not impos-
sible.

Proposed new §57.125(b)(4) would establish the annual report-
ing requirements for holders of controlled exotic species permits
for biological control production. The annual report for this class
of permit holder would consist of values for host plant production,
biological control agent production, number and locations of in-
troduced organisms, collections and introductions, and number
of sales if applicable, which is necessary for the department to
effectively monitor activities with the potential to result in nega-
tive consequences for native organisms and ecosystems in the
event or escape or release.

Proposed new §57.125(b)(5) would prescribe the annual re-
porting requirements for the holders of a research permit.
Researchers would be required to provide a description of re-
search activities conducted for each species listed on the permit
rather than the information required under current §57.123(a).
The department has determined that the most useful information
with respect to research activities is the extent to which the
research benefits indigenous species or ecosystems and/or
provides insight on ecology, risks, impacts, or management
approaches for controlled exotic species.

Proposed new §57.125(b)(6) would establish the annual report-
ing requirements for the holders of a controlled exotic species
permit authorizing zoological display. The proposed new rule
would require a permit holder to account for all controlled species
in possession, obtained, transferred, or dispatched during the
permit year, which would be less burdensome than the current
standard and more consistent with the parameters of zoological
display activities.

Proposed new §57.125(b)(7) would establish the annual report-
ing requirements for various types of limited special purpose con-
trolled exotic species permits.

Proposed new subparagraph (A) would provide that the annual
reporting requirements for persons holding a permit authorizing
triploid grass carp sale for private pond stocking would be the
same as the reporting requirements for commercial aquacultur-
ists under proposed new §57.125(b)(3)(A), consisting of the to-
tal quantity or weight of triploid grass carp for all instances of
purchase, transfer, sale, importation, exportation, or other dis-
position during the permit period. Proposed new subparagraph
(B) would waive annual reporting requirements for all other types
of limited special purpose permits except as otherwise provided
by permit conditions for permits issued for possession, transport,
and disposal activities not otherwise authorized by the provisions
of proposed new §57.113, concerning General Provisions and
Exceptions as provided in §57.114(f)(6), concerning Controlled
Exotic Species Permits.

Proposed new §57.125(c) would prescribe the recordkeeping re-
quirements for various classes of controlled exotic permit holders
other than controlled exotic species permits for water spinach.
Proposed new paragraph (1) would require the holder of a per-
mit issued under the subchapter to maintain at the facility or
record-keeping location and, upon the request of any department
employee acting within the scope of official duties during normal
business hours, promptly make available for inspection copies of
transport invoices for the previous one year (i.e., the current/pro-
posed retention period), permits or other records required by the
subchapter, and documentation of current permits or authoriza-
tions required by the TDA and TCEQ. Current §57.119(a) re-
quires a copy of the permit to be made available for inspection.
The department has determined that the rules should also ad-
dress required records and reports, which is also addressed in
the requirements of proposed new §57.113(0)(3).

Proposed new §57.125(d) would prescribe the notification re-
quirements for various classes of controlled exotic permit holders
other than controlled exotic species permits for water spinach.

Proposed new §57.125(d)(1) would provide a cross-reference to
other provisions of the proposed new rules that prescribe notifi-
cation requirements for limited special purpose permits for inter-
state transport transit.

Proposed new §57.125(d)(2) would require permit holders to no-
tify the department within 24 hours of discovering the escape,
release, or discharge of controlled exotic species. Under cur-
rent rule (§57.119(i)), a permit holder is required to notify the
department within two hours of discovering the escape, release,
or discharge of exotic species. The department has determined
that in a notification is not meaningful unless it represents the re-
sults of a thorough assessment of an event and that two hours is
insufficient for the execution of such an assessment; therefore,
the proposed new rule would require notifications to be made 24
hours following discovery of escape, release, or discharge from
a facility or during transport.

Proposed new §57.125(d)(3) would require a permit holder to
notify the department in the event that a facility or facility com-
plex appears to be in imminent danger of overflow, flooding, or
other circumstance that could result in the escape, release, or
discharge of controlled exotic species into public water and be-
gin implementation of an emergency plan, which is a provision
of current rule under §57.119(e).

Proposed new §57.125(d)(4) would require the holder of a permit
for controlled exotic species of shrimp to notify the department
at least 72 hours prior to, but not more than 14 days prior to
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harvesting shrimp held under a permit, which is a provision of
current rule under §57.119(f).

Proposed new §57.125(d)(5) would require the holder of a com-
mercial aquaculture facility permit to notify the department not
less than 72 hours prior to any instance of the import or export of
triploid grass carp. The notification would include the number of
grass carp being purchased, the source of grass carp, the ploidy
level of grass carp, the final destination of grass carp, the name
of the certifying authority who conducted triploid grass carp certi-
fication, and the name, address, and exotic species permit num-
ber and aquaculture license number (as applicable) of both the
transporter and the receiver. With the exception of the reporting
of ploidy level, the proposed new section consists of the provi-
sions of current §57.124, concerning Triploid Grass Carp; Sale,
Purchase. The department has determined that ploidy data is
necessary to appropriately assess activities that have the po-
tential to negatively impact native organisms and ecosystems.

Proposed new §57.125(d)(6) would specify the notification re-
quirements of the proposed new rules that apply to prospec-
tive modifications of commercial aquaculture facilities, zoological
display or research facilities (when live controlled exotic species
are possessed), and biological control production facilities. The
affected permit holders would be required to notify the depart-
ment at least 14 days prior to any modifications that would affect
methods of preventing escape, discharge, release, discharge of
water/wastewater/waste, or required facility infrastructure. As
part of the required notification, permit holders would be required
to provide photographs, maps, and diagrams of the prospective
modifications. The proposed new paragraph would also provide
for inspection at the department's discretion, which is a restate-
ment of existing inspection authority under current §57.119(b)
and numerous other provisions of the proposed new rules.

Proposed new §57.126, concerning Discontinuation of Permit-
ted Activities; Sale or Transfer of Permitted Facility, would set
forth the powers of the department with regard to compelling a
permit holder to cease permit activities and prescribing remedial
or terminal directives to prevent or minimize threats to native or-
ganisms or ecosystems.

Proposed new §57.126(a) would establish the department's au-
thority to order a permit holder in writing to cease possession,
importation, exportation, sale, purchase, transportation, propa-
gation, or culture of controlled exotic species and prescribe a
disposition protocol in accordance with the provisions of pro-
posed new §57.113(m), concerning General Provisions and Ex-
ceptions. The proposed new subsection would provide for three
circumstances under which cessation of permit activities could
be ordered by the department. First, cessation could be ordered
if the department determines that there is an imminent risk of es-
cape, release, or discharge of controlled exotic species. Second,
cessation could be ordered if a required permit, license, autho-
rization, or exemption is revoked or suspended by the TCEQ or
the TDA. Third, cessation could be ordered if any of the required
permits, licenses, authorizations, or exemptions have expired or
are otherwise no longer valid. The department has determined
that the enumerated circumstances represent situations in which
the intervention of the department is critical to prevent damages
to public resources.

Proposed new §57.126(b) would prescribe the actions required
of a permit holder in the event that the permit holder no longer
desires to engage in permitted activities. The proposed new sub-
section would require permit holders who intend to discontinue
permitted activities to notify the department of that intent at least

14 days prior to discontinuation of permitted activities or per-
mit expiration. Current §57.119(c) requires the immediate law-
ful sale, transfer, or destruction of all controlled exotic species in
the permit holder's possession and notification of the department
within 14 days of cessation of permitted activities. The proposed
new subsection would eliminate the current requirement for im-
mediate destruction or transfer of inventory in possession upon
discontinuation and replace it with a requirement that such de-
struction or transfer be effected to prior to permit expiration date
or the expected date that permitted activities cease, as reported
to the department. The proposed rule also would stipulate that
that a final report that is compliant with the provisions of pro-
posed new §57.125 must submitted to the department within 30
days of discontinuation of activities.

Proposed new §57.126(c) would set forth the actions required of
a permit holder in the event that the permit holder intends to sell
a facility and controlled exotic species within the facility. The pro-
posed new subsection would require permit holders who intend
to sell a permitted facility to notify the department of that intent
at least 14 days prior to the expected closing date and again, in
writing, with 72 hours of finalizing the sale. Current §57.119(1)
requires immediate notification of the department in the event of
a change of ownership of a permitted facility. Rather than requir-
ing immediate notification, the proposed new subsection would
require notification of intent to sell at least 14 days in advance of
expected closing date to ensure the department is prepared to
accommodate transitional operation needs in accordance with
the provisions of proposed new §57.126(d). The proposed new
subsection also would require the permit holder to notify the de-
partment within 72 hours of finalizing the sale of the facility, which
would include the name, address, and phone number of the pur-
chaser.

Proposed new §57.126(d) would provide for the transitional op-
eration of a facility for the period of time between a change in
ownership and the acquisition of a valid controlled exotic species
permit by the new owner. The proposed new subsection would
allow permitted operations to continue provided the facility is in
compliance with the provisions of the subchapter, the new owner
has submitted an application for a controlled exotic species per-
mit and has obtained or is in the process of obtaining required
TCEQ and TDA permits, and the department has authorized
continued operation in writing, pending approval or denial of per-
mits required by TCEQ and TDA. In the case of commercial
aquaculture, existing stocks may be sold to the new owner along
with the facility. The proposed new provision is intended to facil-
itate changes in ownership with minimal disruptions while con-
tinuing to ensure lawful operation.

Proposed new §57.127, concerning Memorandum of Under-
standing between the Texas Parks and Wildlife Department, the
Texas Commission on Environmental Quality, and the Texas
Department of Agriculture, would consist of the contents of
current §57.135, which is being relocated for organizational
purposes.

Proposed new §57.128, concerning Violations and Penalties,
would consist of the provisions of current §57.137, concerning
Penalties, retitled to clarify that the section applies to violations
as well as penalties and reworded to specifically tie the penalties
for criminal conduct to the actions of a person.

Ken Kurzawski, Manager, Information and Regulations in the In-
land Fisheries Division, has determined that for each of the first
five years the proposed rules are in effect, there will be no fiscal
implications to state and local governments as a result of en-
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forcing or administering the rules as proposed, as department
personnel currently allocated to the administration and enforce-
ment of controlled exotic species regulations will continue to ad-
minister and enforce the rules as part of their current duties using
current resources.

Mr. Kurzawski also has determined that for each of the first five
years that the rules as proposed are in effect, the public bene-
fit anticipated as a result of enforcing or administering the rule
as proposed will be rules that are more comprehensive, better
organized, and user-friendly, which will enhance and promote
the agency's efforts to protect native resources and ecosystems
from negative biological and economic impacts of harmful and
potentially harmful exotic fish, shellfish, and aquatic plants. Fur-
thermore, the permitting burden will be reduced for aquacultur-
ists, pond stocking sellers, and individuals removing certain ex-
otic shellfish and aquatic plants along property shorelines, and
exceptions will facilitate necessary exotic species management
activities not authorized under the current rules.

There will be minimal adverse economic effects on persons re-
quired to comply with the rules as proposed. The aspects of
those effects that apply to small and microbusinesses as well
as individuals affected by the rules are addressed in the small
and microbusiness impact statement later in this preamble; how-
ever, there are provisions that do not directly impact small and
microbusinesses but do affect persons required to comply with
the rules as proposed.

The proposed new rules would allow persons to possess for non-
commercial purposes certain species of tilapia without a permit,
provided the tilapia are kept in a recirculating aquaculture sys-
tem constructed in such a manner that escape, release, or dish
discharge of tilapia into public water is not likely to occur. The
proposed new rules would require "adequate security measures
to be in place to prevent unauthorized removal of species." The
department has determined that there is possible cost to per-
sons required to comply with the proposed provision, which will
vary, ranging from no cost (if the location where the tilapia are
possessed is a place where people are present continuously, en-
closed in a building or other structure, or enclosed by preexisting
fencing, if outdoors) to a minimal cost for installing a locking tank
cover or a lock on a greenhouse door.

Under the provisions of Government Code, Chapter 2006, a
state agency must prepare an economic impact statement
and a regulatory flexibility analysis for a rule that may have
an adverse economic effect on small businesses, micro-busi-
nesses, and rural communities. As required by Government
Code, §2006.002(g), the Office of the Attorney General has
prepared guidelines to assist state agencies in determining a
proposed rule's potential adverse economic impact on small
businesses. Those guidelines state that an agency need only
consider a proposed rule's "direct adverse economic impacts"
to small businesses and micro-businesses to determine if any
further analysis is required. For that purpose, the department
considers "direct economic impact" to mean a requirement that
would directly impose recordkeeping or reporting requirements;
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification
of equipment or services.

Department records indicate that there are 195 persons currently
holding an exotic species permit of some kind other than for
the purpose of authorizing possession and introduction into pri-
vate or public waters of triploid grass carp for noncommercial

purposes. To ensure that this analysis captures all small busi-
nesses, microbusiness, and rural communities that might be af-
fected by the proposed rules, the department assumes that all
permit holders are small or microbusinesses. Therefore, the de-
partment has prepared the economic impact statement and reg-
ulatory flexibility analysis described in Government Code, Chap-
ter 2006.

The proposed new rules would provide for the department to
prescribe a disposition protocol for persons not legally permit-
ted to possess or continue to possess controlled exotic species
permits. Should the department have to implement the dispo-
sition protocol prescribed by the department due to noncom-
pliance, these persons would be required to bear the depart-
ment's costs associated with the destruction, transfer, and dis-
posal of controlled exotic species in the person's possession.
The department has determined that the costs to the department
associated with the destruction, transfer, and disposal of con-
trolled exotic species under the circumstances contemplated by
the proposed new rules could range from minimal cost to sev-
eral hundred to many thousands of dollars, depending on the
scale involved. However, the proposed new requirement would
apply exclusively to persons who possess of controlled exotic
species in violation of the subchapter, who have been refused
permit renewal on the basis of criminal violations set forth in the
proposed new rules, or who cease or discontinue regulated ac-
tivities and fail to properly destroy or transfer controlled exotic
species in their possession as provided by a disposition pro-
tocol prescribed by the department under the proposed rules,
requiring the department to implement the disposition protocol.
The department considered several alternatives to the proposed
provisions. The department considered proposing no provisions
regarding remediation costs. That alternative was rejected be-
cause the threat posed by controlled exotic species to native sys-
tems is compelling, the department does not have the resources
to undertake remediation costs and does not believe that the
public should bear those costs, and in any event, the potential
cost of compliance with the proposed provision in all cases is
predicated on the loss of permit privileges as a result of unlawful
activity. The department also considered proposing some sort
of bonding process to be required of all permittees in order to
provide assurance that remediation activities necessary to pre-
vent threats to public resources and native ecosystems could be
undertaken in the event that a permittee could no longer law-
fully possess controlled exotic species. That alternative was re-
jected because the preponderance of persons who possess ex-
otic species do so lawfully, and the department concluded that
requiring the posting of a bond by all permittees would be bur-
densome and could preclude many individuals from obtaining a
permit.

The proposed new rules would require all facilities to have
an emergency plan in place to prevent escape, release, or
discharge of controlled exotic species into public water during
a natural event such as a hurricane or flood. Facilities within
the current exotic species exclusion zone are already required
to have an emergency plan under current rules; therefore, the
emergency plan component of the proposed new rules would
apply only to the current 57 facilities and any new facilities
outside the exotic species exclusion zone. The department has
determined that a facility emergency plan can be created at
minimal expense using a department form, the permit holder's
professional expertise and other widely available resources and
does not require the retention of outside professional expertise
or services.
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The department considered several alternatives to the proposed
new provisions. The department considered continuing with the
status quo (i.e., requiring an emergency plan only for facilities
within the exotic species exclusion zone). However, that alterna-
tive was rejected because the proposed new provision is appro-
priate from a risk-analysis perspective. The department believes
that all facilities should be prepared to act proactively to prevent
unintentional discharge of controlled exotic species in the event
of natural phenomena that threaten the biosecurity of the facility.
The department also considered imposing emergency planson a
case-by-case basis, which was rejected because that approach
would be administratively complex, and the current standard is
proven to be effective.

The proposed new rules would require all facilities to train em-
ployees and staff to understand permit requirements, including
activation of the emergency plan. The training requirement of the
proposed new rules would apply to all facilities. The department
has also determined that because permit holders must train em-
ployees to perform facility operation, which likely includes emer-
gency procedures, and those operations must be conducted in
compliance with the subchapter, employees are likely already in
some form or fashion trained to understand permit requirements
and implement emergency procedures and additional training ef-
fort to comply with the proposed new rules would be minimal.
The department considered leaving the training of staff and em-
ployees unaddressed. This alternative was rejected because the
goal of the proposed training requirement is to create the min-
imum assurance that persons employed at facilities are knowl-
edgeable about what the permit requirements of the facility are,
including required maintenance of measures in place, implemen-
tation of the emergency plan and reporting of escapes to the de-
partment in order to minimize if not prevent accidental injurious
releases of controlled fish, shellfish, or aquatic plants. The de-
partment also considered prescribing specific training require-
ments. This alternative was rejected because the department
believes the general nature of the proposed new provision is suf-
ficient to adequately address prevention of escape of controlled
exotic species and impress upon the regulated community the
importance of training employees without having to compel spe-
cific instructional components.

The department has determined that there will be no direct im-
pacts on rural communities as a result of the proposed new rules.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rules as proposed will
not impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rules.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rules.

The department has determined that the proposed rules are in
compliance with Government Code §505.11 (Actions and Rule
Amendments Subject to the Coastal Management Program).

In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rules as proposed,
if adopted, will not create a government program; not result in
an increase or decrease in the number of full-time equivalent
employee needs; not result in a need for additional General

Revenue funding; not affect the amount of any fee; create a
new regulation (by repealing current rules and replacing them
with new rules, although the new rules are almost identical to
current rules in scope and effect); repeal existing regulations;
expand existing regulations (by requiring an emergency plan for
all facilities; by requiring training of employees on permit and
regulatory requirements; by requiring department approval of
stocking of tilapia in private ponds within a designated Conser-
vation Zone where impacts of escapes on native species are
likely; and by adding selected species to the controlled exotic
species list); limit existing regulations (by reducing the record
retention time for water spinach documentation from two years
to one; by instituting more flexible rules regarding the execution,
possession, and retention of water spinach transport invoices;
by eliminating specific infrastructure specifications in favor of
a generalized standard of functionality; by allowing additional
species of tilapia to be used; by providing for multi-year permits
for commercial aquaculture; by reducing the reporting burden
for commercial aquaculturists; by eliminating the facility require-
ment for individuals purchasing rather than culturing tilapia and
triploid grass carp for sale for pond stocking; and by creating
exceptions for lakefront landowners and other affected entities
to deal with nuisance shellfish and aquatic plants without a per-
mit); and not positively or adversely affect the state's economy.

Comments on the proposed rules may be sent to Ken Kurza-
wski, Texas Parks and Wildlife Department, 4200 Smith
School Rd, Austin, Texas 78744; (512) 392-4591; email:
ken.kurzawski@tpwd.texas.gov; or via the department website
at www.tpwd.texas.gov.

31 TAC §§57.111 - 57.128
STATUTORY AUTHORITY

The amendment and new rules are proposed under the authority
of Parks and Wildlife Code, §66.007, which authorizes the de-
partment to make rules necessary to authorize the import, pos-
session, sale, or introduction of harmful or potentially harmful
exotic fish.

The proposed amendment and new rules affect Parks and
Wildlife Code, Chapter 66.

§57.111.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

(1) Active partner--A governmental, quasi-governmental,
or non-governmental organization or other entity that is currently
engaged in department-coordinated efforts to monitor and/or manage
controlled exotic species in Texas as authorized by a letter of approval
from the Director of the Inland Fisheries Division or Coastal Fisheries
Division (or their designee) of the Texas Parks and Wildlife Depart-
ment, as appropriate.

(2) Agent--A person designated to conduct activities on be-
half of any person or permit holder who is authorized by a controlled
exotic species permit or other provision of this subchapter to conduct
those activities. For the purposes of this subchapter, the term 'permit
holder' includes their agent.

(3) [(H] Aquaculture--As defined by Agriculture Code,
§134.001(4)[er fish farming—The business of produecing and selling
| I ) ised in pr facilities].
[2) Aquaculturist or fish farmer--Any person engaged in
aquactlture-}
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(i) Applesnails--all species of genus Pomacea
except P. bridgesi (sometimes also known as P. diffusa; spiketop

applesnail); and

(i) Giant rams-horn snails--all species of genus

Marisa;

(B) Family Dreissenidae (zebra and quagga mussels)--
all species of genus Dreissena;

(C) Family Hydrobiidae (mud snails)--all species of

this family;
(D) Family Mytilidae (mussels)--Limnoperna fortunei

(golden mussel);

(E) Family Ostreidaec (oysters)--all species of this
family except Crassostrea rhizophorae (mangrove oyster), C. virginica
(Eastern oyster), Dendostrea frons (frond oyster), Ostrea stentina
(dwarf oyster), and O. permollis (sponge oyster);

(F) Family Parastacidae (Southern hemisphere fresh-
water crayfishes, including redclaw crayfish)--all species of this

family;

(G) Family Penacidae (penaeid shrimps)--all species
of genera Farfantepenaeus, Fenneropenaeus, Litopenaeus, Marsupe-
naeus, Melicertus, and Penacus, except Litopenaeus setiferus (white
shrimp), Farfantepenaeus aztecus (brown shrimp), and F. duorarum

ink shrimp); and

(H) Family Varunidae (mitten crabs)--all species of
genus Eriocheir.
(3) Aquatic Plants.

(A) Family Amaranthaceae (alligatorweed)--Alternan-
thera philoxeroides;

(B) Family Anacardiaceaec (Brazilian peppertree)--
Schinus terebinthifolius;

(C) Family Araceae:

(i) Dotted duckweed--Landoltia punctata;

(i) Waterlettuce--Pistia stratiotes;

(D) Family Convolvulaceae (water spinach; also called
ong choy, rau mong, and kangkong)--Ipomoea aquatica;

(E) Family Haloragaceae
foil)--Myriophyllum spicatum;

(Eurasian  watermil-

(F) Family Hydrocharitaceae:
(i) Hydrilla--Hydrilla verticillata;

(ii) _African elodea (also called Lagarosiphon)--La-
garosiphon major; and

(iii)  Duck-lettuce--Ottelia alismoides;

(G) Family Lythraceae (purple loosestrife)--Lythrum

salicaria;

(H) Family Menyanthaceac  (floating  hearts)--
Nymphoides cristata (crested floating heart) and N. peltata (yellow
floating heart);

(D Family Mpyrtaceae
Melaleuca)--Melaleuca quinquenervia;

(paperbark, also called

(J) Family Plantaginaceae (ambulia, also called Asian
marshweed)--Limnophila sessiliflora;

(K) Family Poaceae (torpedograss)--Panicum repens;

(L) Family Pontederiaceae

(i) Water hyacinths--Eichhornia crassipes (floating
water hyacinth) and E. azurea (rooted water hyacinth); and

(ii) False pickerelweeds--all species of genus Mono-

choria;
(M) Family Salviniaceae (salvinias)--all species of
genus Salvinia;

(N) Family Solanaceae (wetland nightshade, also called
aquatic soda apple)--Solanum tampicense; and

(O) Family Typhaceae (exotic bur-reed)--Sparganium

erectum.

§57.113.  General Provisions and Exceptions.

(a) Nothing in this subchapter shall be construed to relieve any
person of the obligation to comply with any applicable provision of
local, state, or federal law.

(b) Except as provided by Parks and Wildlife Code or this sub-
chapter, no person shall:

(1) introduce into public water, possess, import, export,
sell, purchase, transport, propagate, or culture any species, hybrid of a
species, subspecies, eggs, seeds, or any part of any species defined as
a controlled exotic species; or

(2) take or possess a live grass carp from public water
where grass carp have been introduced under a permit issued by the
department, unless the department has specifically authorized removal
or the permit is no longer in effect.

(c) An active partner may be exempted from the requirement
to obtain a controlled exotic species permit under this subchapter, pro-
vided they coordinate with the department to seek authorization by a
letter of approval of active partner status, and provide a description
of proposed engagement in department-coordinated efforts to monitor
and/or manage controlled exotic species in Texas and measures to be
taken to prevent introduction of controlled exotic species into public
water.

(d) An employee of the department in the performance of of-
ficial duties is exempt from the permit requirements of this subchapter.

(e) Any person may possess, import, export, sell, purchase, or
transport controlled exotic species of fish or shellfish other than mussels
or oysters without a permit provided they are:

(1) Kkilled by gutting, beheading, gill-cutting, or using an-
other means;

(2) frozen; or
(3) packaged on ice.

(f) Any person may possess, import, export, sell, purchase, or
transport controlled exotic species of oysters without a permit provided
they are shucked or otherwise removed from their shells.

(g) No person may possess or transport live or dead controlled
exotic species of mussels that are attached to or contained within any
vessel, conveyance, or dock or pier except that mussels attached to or
contained within a vessel may be possessed and transported if the vessel
is traveling directly to a service provider for the purposes of removal
of the mussels or vessel maintenance or repair after first notifying the
department in writing that the vessel will be transported. Notification
shall be provided at least 72 hours in advance and shall consist of:

(1) expected date of transport;
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(2) contact information of person or entity transporting the

public water in exchange for money or anything of value must be the

vessel;

(3) vessel registration number;

(4) water body of origin;

(5) service provider location and contact information; and

(6) water body where the vessel will return after service.

(h) A licensed retail or wholesale fish dealer is not required to

holder of or be listed as an authorized person on a controlled exotic
species permit. Removal and disposal of controlled exotic species of
plants from public water or private ponds may only be done by means
authorized in the permit.

(1)  Governmental or quasi-governmental agencies; operators
of power generation, water control or water supply facilities, or private
water intakes; entities removing garbage from public water bodies; or
contractors working on their behalf may without a permit, possess and

have a controlled exotic species permit to purchase or possess in the

transport for the purpose of disposal controlled exotic species removed

licensed place of business:

(1) live triploid grass carp (Ctenopharyngodon idella) or
blue tilapia (Oreochromis aureus), Mozambique tilapia (O. mossambi-
cus), Nile tilapia (O. niloticus), Wami tilapia (O. hornorum), or hybrids
of these tilapia species provided that the fish dealer:

(A) obtains the species from a permit holder;

(B) retains a copy of each properly executed transport
invoice provided by the permit holder for a period of one year following
the invoice date;

(C) does not propagate or culture the species; and

(D) does not sell or transfer possession of the species
to another person or entity unless the fish have been gutted, beheaded,
gill-cut, killed using another means, packaged on ice, or frozen.

(2) live Pacific blue shrimp (Litopenacus stylirostris) or Pa-
cific white shrimp (L. vannamei), provided that:

(A) the place of business is not located within the exotic

during standard operations, maintenance, or testing provided they are
in compliance with best management practices published by the depart-
ment.

(m) Any person may purchase, possess, or transport controlled
exotic species of plants as hosts for biological control agents without
a permit for the purpose of introduction for management of nuisance
aquatic vegetation, provided that:

(1) the identity of the plant species to be managed is con-
firmed by the department; and

(2) controlled exotic species of plants are:

(A) obtained from the department, a biological control
facility permitted under this subchapter, or an active partner, as de-
scribed in §57.111 of this title (relating to Definitions);

(B) possessed and transported with a properly executed
transport invoice provided by the biological control agent supplier in
accordance with §57.121 of'this title (relating to Transport of Live Con-
trolled Exotic Species); and

shrimp exclusion zone described in §57.111 of this title (relating to
Definitions);

(B) the species were obtained from a permit holder;

(C) for public water a permit for introduction of aquatic
plants into public water for nuisance aquatic vegetation management
must be obtained in accordance with Subchapter C of this chapter (re-

(C) the fish dealer retains a copy of each properly exe-
cuted transport invoice provided by the permit holder for a period of
one year following the invoice date; and

(D) the fish dealer does not sell or transfer possession
of these species to another person or entity unless the shrimp are dead
and packaged on ice or frozen.

(i) The holder of a controlled exotic species permit may not
place into public water, possess, import, export, sell, purchase, trans-
port, propagate, or culture controlled exotic species unless authorized

lating to Introduction of Fish, Shellfish and Aquatic Plants) and Sub-
chapter L of this title (relating to Aquatic Vegetation Management).

(n) Specimens of controlled exotic species of mussels or plants
may be possessed for educational purposes without a permit if prepared
in the following manner:

(1) mussels--fully dried or placed into alcohol, formalin, or
other preservative; or

(2) plants--dried and pressed as herbarium specimens or
encased in plastic resin.

by permit conditions.

(j)  The owner or manager of a property or their agent, except as

(o) At the request of any department employee in the perfor-
mance of official duties, any person, including but not limited to con-

provided in subsection (k) of this section, may without a permit possess

trolled exotic species permit holders, who is in possession of a con-

and transport for the purpose of disposal controlled exotic species of

trolled exotic species shall:

plants, mussels of the genus Dreissena, or applesnails, provided:

(1) the species are physically removed from a private pond,

(1) allow the take of or provide samples of any controlled
exotic species held in possession for purposes of taxonomic or genetic

public water adjacent to the property, or the shorelines, docks, or other

identification and analysis;

waterfront infrastructure associated with the property;

(2) mussels or applesnails removed are securely contained

(2) furnish any documentation necessary to confirm con-
trolled exotic species identity, the source of controlled exotic species,

in black plastic bags prior to disposal;

(3) plants removed are dried fully or securely contained in
black plastic bags prior to disposal; and

(4) plants are physically removed from public water under
a current, approved treatment proposal in accordance with Subchapter
L of this chapter (relating to Aquatic Vegetation Management).

(k) A person operating a mechanical plant harvester or who
otherwise physically removes controlled exotic species of plants from

and eligibility to possess controlled species;

(3) make available for inspection during normal business
hours any records required by this subchapter and any retention loca-
tion, facility, private pond, recirculating aquaculture system, or trans-
portation vehicle or trailer used to conduct activities authorized under
this subchapter; and

(4) demonstrate that activities are conducted in compliance
with the requirements of this subchapter and in such a way as to prevent
escape, release, or discharge of controlled exotic species.
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(p) Disposition Protocols.

(1) The department may prescribe, on a case by case basis,
a disposition protocol for destruction, disposal, or transfer of controlled
exotic species held by a person who:

(A) s in possession of controlled exotic species in vio-
lation of any provision of this subchapter;

(B) s refused permit renewal under the provisions of
§57.124 of this title (relating to Refusal to Issue; Review of Agency
Decision to Refuse Issuance); or

(C) ceases or discontinues permitted or otherwise au-
thorized activities for any other reason.

(2) Ifthe disposition protocol is not implemented within 14

or intentional propagation of controlled exotic species under this permit
is prohibited.

(f) Limited Special Purpose Permits. Permits may be issued

for:

(1) sale of live triploid grass carp or tilapia purchased from
a commercial aquaculture facility permit holder or lawful out-of-state
source or sale by a lawful out-of-state supplier. Holding in a facility
in Texas for more than 72 hours and aquaculture of these species is
prohibited under this permit;

(2) introduction into public water or private pond stocking
of live triploid grass carp, in accordance with the provisions of this
subchapter and §57.116 of this title (relating to Special Provisions--
Triploid Grass Carp);

days of notification by the department, the department may implement
a prescribed disposition protocol.

(3) In the event that a disposition protocol is implemented
by the department, the person is responsible for all costs associated
with the destruction, disposal, or transfer of controlled exotic species
held in the facility.

§57.114.  Controlled Exotic Species Permits.

(a) Water spinach Culture. Controlled exotic species facility
permits may be issued for culture, transport, and sale of water spinach,
in accordance with the provisions of this subchapter and §57.118 of this
title (relating to Special Provisions--Water Spinach).

(b) Commercial Aquaculture Facility Permits.

(1) Controlled exotic species facility permits may be issued
for commercial aquaculture, in accordance with the provisions of this
subchapter, only for the following species:

(A) Triploid grass carp (Ctenopharyngodon idella) in
compliance with the provisions of §57.116 of this title (relating to Spe-
cial Provisions--Triploid Grass Carp);

(B) Blue tilapia (Oreochromis aureus), Mozambique
tilapia (O. mossambicus), Nile tilapia (O. niloticus), Wami tilapia (O.
hornorum), or hybrids of these species in compliance with the provi-
sions of §57.115 of this title (relating to Special Provisions--Tilapia);
and

(C) Pacific white shrimp (Litopenaeus vannamei) or Pa-

(3) interstate transit of controlled exotic species;

(4) possession and disposal of controlled exotic species of
plants from public or private waters;

(5) possession of controlled exotic species of plants for
wastewater treatment by a wastewater treatment facility; and

(6) possession, transport, and disposal activities not other-
wise authorized by the provisions of §57.113 of this title (relating to
General Provisions and Exceptions).

§57.115.  Special Provisions--Tilapia.

(a) Except as provided in this section or the provisions of
§57.113 of this title (relating to General Provisions and Exceptions),
no person may possess, import, export, sell, purchase, transport,
propagate, or culture, or offer to import, export, sell, purchase, or
transport tilapia unless the person is the holder of a valid controlled
exotic species permit and is in compliance with the terms of the permit.

(b) Private ponds stocked with tilapia shall be designed and
maintained such that escape, release, or discharge of tilapia from the
pond into public water is not likely to occur.

(¢) Non-commercial aquaculture. No permit is required un-
der this subchapter to purchase, possess, transport, or propagate blue
tilapia (O. aureus), Mozambique tilapia (O. mossambicus), Nile tilapia
(O. niloticus), Wami tilapia (O. hornorum), and hybrids between these
species for non-commercial (i.e., no sale) aquaculture purposes pro-
vided that:

cific blue shrimp (L. stylirostris) in compliance with the provisions of
§57.117 of this title (relating to Special Provisions--Shrimp Aquacul-
ture and Health Certification).

(2) No person may participate in commercial aquaculture

(1) Live tilapia purchased in accordance with the provi-
sions of this subchapter are transported to the aquaculture location in
accordance with §57.121 of'this title (relating to Transport of Live Con-
trolled Exotic Species);

activity for which a permit under this subchapter is required unless they
are an authorized person on the permit or supervised by an authorized
person on the permit.

(c) Research. Controlled exotic species facility permits may
be issued for research that benefits indigenous species or ecosystems
and/or provides insight on ecology, risks, impacts, or management ap-
proaches for controlled exotic species. The sale of controlled exotic

(2) Tilapia are not sold, offered for sale, or exchanged for
money or anything of value;

(3) Tilapia are possessed solely in a recirculating aquacul-
ture system constructed such that:

(A) escape, release, or discharge of tilapia into public
water is not likely to occur; and

species under a research permit is prohibited unless authorized by writ-
ten approval of the Director of the Coastal Fisheries Division or Inland
Fisheries Division (or their designee), as applicable.

(d) Biological Control Production. Controlled exotic species
facility permits may be issued for purposes of production of biological
control agents for management of controlled exotic species of plants.

(e) Zoological Display. Permits may be issued for zoological
display in accordance with the provisions of this subchapter. The sale

(B) nodischarge of wastewater or waste into or adjacent
to water in the state is likely to occur;

(4) Adequate security measures are in place to prevent
unauthorized removal of tilapia; and

(5) Tilapia are killed in accordance with the provisions of
§57.113(e) of this title prior to being transferred to another person or

disposed.
(d) Stocking in private ponds.
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(1) No person holding tilapia in a private pond may sell,

with specific management objectives for other important species or

offer for sale, or exchange tilapia for money or anything of value.

(2) Upon reclassification of any county in the stocking zone
to conservation zone, the conservation zone provisions shall apply to

habitats.

(b) The department may issue a permit for stocking of triploid
grass carp in a private pond after finding that the triploid grass carp are

all future stockings in that county.

(3) Conservation zone provisions. Prior to stocking tilapia
into a private pond in the conservation zone, the landowner or their
agent must obtain written approval from the department.

(A) Approval shall be requested by completing and sub-
mitting a department form at least 30 days prior to the intended stock-
ing. The request shall contain the following information, legibly writ-
ten:

(i) _the name, address, and phone number of the per-
son requesting approval;

(ii) _the specific address or coordinates of the loca-

not likely to escape from the pond into public waters in violation of
Parks and Wildlife Code, §66.015, and that the stocking is not likely
to affect threatened or endangered species or interfere with specific
management objectives for other important species or habitats.

(c) An applicant for a triploid grass carp permit for private
pond stocking shall, upon request, allow inspection of their ponds or
lakes by an employee of the department during normal business hours
for the purposes of evaluating whether the private pond meets the cri-
teria for permit issuance.

(d) Except as otherwise approved by the department, the
triploid grass carp stocking rate authorized by a permit shall be
determined by consideration of the surface area of the water body to

tion of the private pond;

(iii) a map of the location with the pond clearly

marked; and

(iv)  the proposed date and purpose of introduction.

(B) The department may provide approval for stocking
of blue tilapia (O. aureus), Mozambique tilapia (O. mossambicus), Nile
tilapia (O. niloticus), Wami tilapia (O. hornorum), or hybrids between
these species into a private pond in the conservation zone upon finding
that the private pond is compliant with the provisions of subsection (b)
of'this section and does not pose a significant risk to species designated
as endangered, threatened, or a Species of Greatest Conservation Need.

(C) Written approval provided by the department for
stocking of tilapia into a private pond in the conservation zone is spe-
cific to the pond for which approval was granted and is transferrable
with the sale of the property. Written approval shall not expire or re-

be stocked and the extent of the aquatic vegetation to be managed.

(e) Triploid grass carp may be purchased or obtained only

from:

(1) the holder of a valid controlled exotic species permit
that authorizes the sale of triploid grass carp; or

(2) directly from any lawful out-of-state source.

(f) The department is authorized to introduce triploid grass
carp into public water in situations where the department has deter-
mined that there is a management need, and when stocking will not
affect threatened or endangered species or other important species or
habitats.

(g) Stocking in private ponds.

(1) Private ponds stocked with triploid grass carp shall be
designed and maintained such that escape, release, or discharge of

quire renewal provided that the pond is not modified in any way that

triploid grass carp from the private pond into public water is not likely

could result in increased risk of escape, release, or discharge of con-

to occur.

trolled exotic species into public water.

(4) Stocking zone provisions. In the stocking zone no au-

(2) Prior to stocking of triploid grass carp into a private
pond, the landowner or their agent must obtain a permit for stocking of

thorization or permit is required under this subchapter to purchase,

live triploid grass carp.

possess, transport, or stock into a private pond blue tilapia (O. au-
reus), Mozambique tilapia (O. mossambicus), Nile tilapia (O. niloti-
cus), Wami tilapia (O. hornorum), or hybrids between these species
provided that the private pond is compliant with the provisions of sub-
section (b) of this section.

(5) Tilapia stocked in a private pond must be killed in ac-

(3) Permits for stocking of triploid grass carp into private
ponds are specific to the ponds on a property, transferrable with the sale
of the property, and shall not expire or require renewal provided that
the pond is not modified in any way that could result in increased risk
of escape, release, or discharge of controlled exotic species into public
water.

cordance with the provisions of §57.113(e) of this title prior to being
transported or transferred to another person.

(6) A person in possession of live tilapia stocked in a pri-

(4) No person holding triploid grass carp in a private pond
may sell, offer for sale, or exchange triploid grass carp for money or
anything of value.

vate pond must possess and retain an exotic species transport invoice
provided by the seller as described in §57.121 of this title for a period
of one year from the date the tilapia were obtained or as long as the
tilapia are in the water, whichever is longer.

(¢) Commercial sale of tilapia for pond stocking. No tilapia
may be stocked in or provided for the purpose of stocking into pri-
vate ponds within the conservation zone without the landowner or their
agent first obtaining written approval from the department as described
in subsection (d) of this section.

$57.116.  Special Provisions--Triploid Grass Carp.

(a) The department may issue a permit for introduction of
triploid grass carp into public water after finding that the introduction
is not likely to affect threatened or endangered species or interfere

(5) Upon reclassification of any county in the conservation
zone to stocking zone, the stocking zone provisions shall apply to all
future stockings in that county. Zones are as defined in §57.111 of this
title (relating to Definitions).

(6) Within the stocking zone, permit applications request-
ing ten or fewer triploid grass carp require administrative review only.
The application shall be submitted at least 14 days prior to the intended

stocking.

(7) A person in possession of live triploid grass carp
stocked in a private pond must possess and retain for a period of one
year from the date the grass carp were obtained or as long as the grass
carp are in the water, whichever is longer:
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(A) an exotic species transport invoice as described in
§57.121 of this title (relating to Transport of Live Controlled Exotic

(h) Upon receiving a request for an inspection from a permit
holder, a disease inspector may visit the facility, examine samples of

Species) or an aquatic product transport invoice from a lawful out-of-

shrimp from each pond or other structure from which waste will be dis-

state source in compliance with Parks and Wildlife Code, §47.0181;

charged or harvest will occur, complete the clinical analysis checklist

and

(B) documentation that the grass carp have been certi-
fied as triploid by the Grass Carp Inspection and Certification Inspec-
tion Program operated by the U.S. Fish and Wildlife Service.

(8) Triploid grass carp stocked in a private pond must be
killed in accordance with the provisions of §57.113 of'this title (relating
to General Provisions and Exceptions) prior to being transported or
transferred to another person.

§$57.117.  Special Provisions--Shrimp Aquaculture and Health Certi-

provided by the department, sample shrimp from or inspect any pond
or structure the disease inspector determines requires further investiga-
tion, and provide a copy of the clinical analysis checklist and any other
inspection reports to the permit holder.

(1) If the results of an inspection performed by a disease in-
spector indicate the presence of one or more manifestations of disease,
the permit holder shall immediately place or continue to maintain the
entire facility under quarantine condition and submit samples of the
controlled exotic species of shrimp from the affected portion(s) of the
facility to a disease specialist for analysis. Results of such analyses

fication.

(a) Any facility containing controlled exotic species of shrimp
shall be capable of placing stocks into quarantine condition.

(b) A facility containing live Pacific blue shrimp (Litopenacus
stylirostris) must be located outside the exotic shrimp exclusion zone.

(c) All disease-free certification of controlled exotic species of
shrimp must be conducted by a disease specialist.

(d) Any person importing live controlled exotic species of
shrimp must, prior to importation:

(1) provide documentation to the department that the con-
trolled exotic species of shrimp to be imported have been certified as
disease-free; and

(2) receive written acknowledgment from the department
that the requirements of for demonstrating disease-free status have been
met.

(e) Any person in possession of controlled exotic species of
shrimp for the purpose of production of post-larvae must provide to the
department monthly documentation that nauplii and post-larvae have
been examined and are certified to be disease-free. If monthly certifi-
cation cannot be provided, the shrimp must be maintained in quaran-
tine condition until the department acknowledges in writing that the re-
quirements for demonstrating stock is disease-free or conditions speci-

shall be forwarded to the department upon receipt.

(j) _If the results of analyses performed by a disease specialist
under subsection (g)(2) of this section indicate the presence of disease,
the permit holder shall immediately place the entire facility under quar-
antine condition.

(k) Ifthe results of inspections or analyses of controlled exotic
species of shrimp from a facility placed under quarantine condition in-
dicate the presence of disease, the facility shall remain under quaran-
tine condition until the department removes the quarantine condition
in writing or authorizes in writing other actions deemed appropriate by
the department based on the required analyses.

(1) If the results of inspections or analyses performed under
subsection (g) of this section indicate the absence of any manifestations
of disease, the permit holder may begin discharging from the facility.

§57.118.  Special Provisions--Water Spinach.
(a) Except as authorized by a permit issued under this section,
or otherwise provided by this section, no person may:

(1) culture water spinach; or

(2) possess or transport water spinach in exchange for or
with the intent to exchange for money or anything of value.

(b) No permit issued under this section is required to purchase
or possess water spinach for personal consumption, provided the water

fied in writing by the department under which the quarantine condition

spinach was lawfully purchased or obtained and is not propagated or

can be removed have been met.

(f) Any person who possesses controlled exotic species of
shrimp in a facility regulated under this subchapter who observes

cultured.

(c) No permit issued under this section is required to purchase
or obtain water spinach for sale or re-sale, provided:

one or more of the manifestations of diseases of concern listed on
the clinical analysis checklist provided by the department shall place
the entire facility under quarantine condition immediately, notify the
department, and:

(1) request an inspection from a disease inspector; or

(2) submit samples of the affected shrimp to a disease spe-
cialist for analysis and forward results of such analyses to the depart-

ment upon receipt.
(g) No more than 14 days prior to harvesting ponds or dis-

charging any waste into or adjacent to water in the state, the permit
holder shall:

(1) request an inspection from a disease inspector; or

(2) submit samples of the shrimp from each pond or other
structure containing such shrimp to a disease specialist for analysis and
submit the results of such analyses to the department upon receipt, us-
ing the clinical analysis checklist.

(1) the water spinach is purchased or obtained from a con-
trolled exotic species permit holder authorized for culture and sale of
water spinach or a lawful out-of-state source;

(2) copies of all invoices and receipts are retained for a pe-
riod of one year following the date of purchase or receipt;

(3) the water spinach is sold or transferred directly to a con-
sumer (defined as a person purchasing or obtaining water spinach for
personal consumption); and

(4) water spinach that is not sold, transferred or consumed
is disposed of in such a manner as to prevent the dispersal of water
spinach beyond the establishment or location where it is sold or stored.

(d) For a facility where water spinach is cultured:

(1) culture shall take place only in enclosed greenhouses;

(2) a copy of the permit shall be prominently displayed at
the facility for which it was issued;
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(3) all water spinach plants within the facility must be free

without first generating individual transport invoices provided the

of flowers and seeds at all times;

(4) propagation shall be by cuttings only and propagation
using seeds is prohibited,

(5) water spinach shall be grown in only in moist soil and
culture in aqueous media is prohibited;

(6) all equipment used in the cultivation of water spinach
must be cleaned of all vegetation prior to being removed from a facility;

(7) a buffer area void of all plants, with the exception of
mature woody vegetation, shall be created and maintained around the
perimeter of all areas where water spinach is cultured, handled, packed,

permit holder:

(1) generates a water spinach transport invoice for each re-
ceiver at the time the water spinach is delivered; and

(2) maintains and possesses a current and accurate daily
transport log at all times during transport. The water spinach transport
log required by this section shall be on a department form and shall
contain the following information, legibly written, for each sale:

(A) the date and time of shipment;

(B) the name, address, phone number, and exotic
species permit number of the permit holder;

processed, stored, shipped, or disposed. The width of the buffer area
shall be at least 10 feet unless the department grants a modification of
buffer width based on the location of greenhouses;

(8) the greenhouse shall be maintained at all times in such a
way as to prevent escape or release of water spinach and the department
shall be notified if facility repairs are necessary; and

(9) satisfactorily demonstrate to the department, during an-
nual facility inspections that activities authorized under this subchapter

(C) the number of boxes of water spinach in possession
at the time transport is commenced from the facility;

(D) for each delivery or acquisition of water spinach:

(i) the water spinach transport invoice number for
each transfer of water spinach to or from the permit holder;

(it) receiver/supplier's name, address, and phone

number;

are conducted in compliance with the requirements of this subchapter
and the facility is maintained in such a way as to prevent escape or re-
lease of water spinach.

(e) Packaging. All water spinach transported from a facility
including water spinach transported under an interstate transport au-
thorization shall be:

(1) packaged in a closed or sealed container having a vol-
ume no greater than three cubic feet and may not be mixed or commin-

(iii)  type of transfer--delivery or receipt; and

(iv) the number of boxes of water spinach trans-

ferred; and

(E) the number of boxes of water spinach in possession
upon return to the facility.

(1) Recordkeeping. A copy of each daily transport log, if ap-
plicable, or transport invoice must be retained for a period of one year

gled with any other material or substance; and

(2) identified such that each container of water spinach
shall have a label placed on the outside of the container. The label
must be clearly visible and shall bear the legend "Water Spinach" in
English.

(f) Processing. All handling and packaging of water spinach

following the date of purchase or receipt. If water spinach is purchased
or obtained from a lawful source outside the state, a copy of the receipt
and documentation of lawful sale, if applicable, must be retained for a
period of one year following the date of purchase or receipt. All records
required by this section shall promptly be provided upon request dur-
ing normal business hours to any department employee acting within
the scope of official duties.

must be done at the permitted facility within the buffer area. All water
spinach fragments must be collected and disposed as described in sub-
section (k) of this section.

(g) Transport invoice. The permit holder shall generate a

(j) _Reporting. A person permitted under this section to grow
water spinach shall submit quarterly reports to the department on a
form supplied by the department. The quarterly reports required by
this subsection shall be submitted by March 15, June 15, September

transport invoice for each sale or transfer of water spinach. Except

15, and December 15 of each year and must be submitted even if no

as provided by subsection (h) of this section, no person may remove

sales occurred during the quarter.

water spinach from a permitted facility unless the water spinach is
accompanied by a separate transport invoice for each receiver. The
transport invoice required by this section shall contain the following
information, legibly written:

(1) aunique transport invoice number;

(2) the date of shipment;

(3) the name, address and phone number of the permit

holder;

(4) the name, address, and phone number of the common

(k) Escape or release prevention, notification, and emergency
plan implementation.

(1) The permit holder shall not allow water spinach to es-
cape from a facility or be released or spread outside the facility during
cultivation, handling, packaging, processing, storage, shipping, or dis-

posal.

(2) The use of water spinach to feed animals is prohibited.

(3) Water spinach that is not sold, transferred, or consumed
and all fragments of water spinach not growing in soil or packaged

carrier, if a common carrier is used to transport the water spinach;

(5) the name, address and phone number of the person re-
ceiving the water spinach; and

(6) the controlled exotic species permit number of the per-
mit holder and receiver, as applicable.

(h) Transport log. A permit holder may transport water
spinach to and from a permitted facility for the purposes of sale

must be placed into a secure container until packaged or transported to
a secure waste or compost bin and composted, dried fully, or placed
into black plastic bags prior to disposal.

(4) The holder of a permit issued under this subchapter
shall notify the department within 72 hours of discovering the escape
or release of water spinach from their facility or during transport.

(5) In the event that a facility subject to a permit issued
under this section appears to be in imminent danger of flooding or other
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circumstance that could result in the escape or release of water spinach,
the permit holder shall:

(A) immediately begin implementation of emergency
measures to prevent the escape or release of water spinach; and

(B) notify the department of implementation of emer-

(1) A facility holding controlled exotic species shall be de-
signed to prevent escape, release, or discharge of controlled exotic
species or unauthorized discharge of wastewater by means of appro-
priately designed and constructed screens, barriers, filters, recirculat-
ing aquaculture systems, or other methods that are approved by the
department. All screens, barriers, or other approved devices intended

gency measures in accordance with permit provisions.

(6) In the event that water spinach escapes or is released
from a greenhouse or a facility, the facility permit holder is responsible
for all costs associated with the detection, control, and eradication of
free-growing water spinach resulting from such escape or release and

to prevent escape, release, or discharge as required under this section
shall be specified in the conditions of the permit and must be properly
maintained at all times.

(2) If the facility employs screens to comply with the pro-
visions of this section:

subsequent dispersal. Water spinach growing outside a greenhouse is
considered to be escaped.

(1) Disposition of water spinach cultured without a permit. In

(A) screens must have a mesh size that is capable of
preventing the passage of controlled exotic species at the smallest life
stage present in the facility at the time of discharge;

the event that any facility is found to be culturing water spinach without
a permit or following a decision by the department to refuse issuance
or renewal of a permit, the department may prescribe a disposition pro-
tocol in accordance with §57.113 of this title (relating to General Pro-
visions and Exceptions).

§57.119.  Minimum Facility Requirements.
(a) General facility requirements.

(1) Unless specifically provided otherwise under this sub-

(B) screens must be redundant or otherwise designed
and constructed such that the level of protection against escape, release,
or discharge of controlled exotic species is not reduced if a screen is
damaged or must be removed to accomplish cleaning, repair, or other
maintenance; and

(C) wastewater discharged from the facility must be
routed through all screens in accordance with department approval
prior to the point where wastewater leaves the facility.

chapter or the conditions of a permit issued under this subchapter, a
facility operating under a controlled exotic species permit shall:

(A) prominently display a copy of the permit at the fa-

(3) Inaddition to any other requirements of this subchapter,
any portion of a facility that is to contain controlled exotic species and
is located within the 100-year flood plain (referred to as Zone A on the

cility for which it was issued;

(B) be maintained in compliance with the standards set
forth in this section at all times unless the department has been notified
that facility repairs are necessary;

(C) satisfactorily demonstrate to the department at in-

National Flood Insurance Program Flood Insurance Rate Map) must be
elevated above the 100-year floodplain or enclosed within an earthen
or concrete dike or levee constructed in such a manner as to exclude
all flood waters. No section of the crest of the dike or levee or building
foundation, as applicable, may be less than one foot above the 100-
year flood elevation. Dike and levee design and construction must be

tervals of no more than five years, unless longer intervals are approved

approved by the department.

by the department based on systematic risk analysis, that activities au-
thorized under this subchapter are conducted in compliance with the
requirements of this subchapter and the facility is maintained in such
a way as to prevent escape, release, or discharge of controlled exotic
species; and

(D) train staff on permit conditions and requirements
and ensure staff are prepared to implement the facility's department-ap-

(4) Facility Complex. For a facility that is part of a facility
complex, the following additional facility standards apply:

(A) For a facility complex with a common drainage,
each permit holder shall:

(i) maintain at least one screen or barrier capable of
preventing the escape, release, or discharge of controlled exotic species

proved emergency plan to prevent escape, release, or discharge of con-

into a common drainage; and

trolled exotic species into public water during a natural disaster such
as a hurricane or flood.

(2) For limited special purpose permit holders who pur-

(i) have authority to stop the discharge of wastewa-
ter from the entire complex in the event of escape, release, or discharge
of controlled exotic species from the permit holder's facility.

chase, transport, and sell controlled exotic species for stocking in pri-
vate ponds, a facility is not required. Required records shall be made
available to department staff for inspection during normal business
hours within 72 hours following a request by the department.

(3) Any facility containing controlled exotic species shall

(B) In addition to any other requirements of this sub-
chapter, a permit holder whose facility is part of a facility complex
shall ensure the installation of signage that clearly identifies each pond
or other component of the permit holder's facility. Signage required by
this section must:

have security measures in place to minimize to the extent practicable
the risk of unauthorized removal of controlled exotic species.

(4) The department may prescribe additional security mea-
sures as a condition of a permit upon determining that the facility re-
quirements described in this section are not feasible or may not be suf-
ficient to minimize risk of escape, release, or discharge or impacts to

(i) be legible;

(i) bear the name and permit number of the permit

holder;

(iii)  be within 10 feet of the authorized pond or other
facility component; and

native species and ecosystems.

(b) Water spinach culture facility requirements. Water spinach

(iv) correspond to the location of the pond or other
facility component as indicated on the map provided to the department

culture facility requirements are described in §57.118 of this title (re-

as required by §57.122 of this title (relating to Permit Application, Is-

lating to Special Provisions--Water Spinach).

(c) Commercial aquaculture facility requirements.

suance, and Period of Validity).
§57.120.

Wastewater Discharge Authority.
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(a) An applicant for an initial exotic species permit must pro-
vide the following:

(1) written documentation demonstrating that the applicant
possesses the appropriate valid wastewater discharge authorization or

(4) a common carrier, provided the shipment is accompa-
nied at all times by:

(A) aproperly executed transport invoice generated by
a controlled exotic species permit holder as described in subsection (c)

has received an exemption from the Texas Commission on Environ-

of this section; or

mental Quality; or
(2) adequate documentation to demonstrate that the facility

(B) for triploid grass carp obtained from a lawful out-
of-state source transported to a private pond for the purpose of stocking

is designed and will be operated in a manner such that no discharge of

under a permit issued in accordance with §57.116 of this title (relating

waste into or adjacent to water in the state will, or is likely to occur.

to Special Provisions--Triploid Grass Carp):

(b) Ifthe facility or facility complex is designed such that a dis-
charge of waste into or adjacent to water in the state will, or is likely to

(i) acopy of the permit for stocking of triploid grass

carp;

occur, an applicant for an amendment or a renewal of an exotic species
permit must provide written documentation demonstrating that the ap-
plicant possesses or has timely applied for and is pursuing the appropri-
ate wastewater discharge authorization or exemption from the TCEQ
in accordance with the Texas Pollutant Discharge Elimination System

(ii) an aquatic product transport invoice in compli-
ance with Parks and Wildlife Code, §47.0181; and

(iii) documentation that the grass carp have been
certified as triploid by the Grass Carp Inspection and Certification

(TPDES) General Permit for concentrated aquatic animal production

Inspection Program operated by the U.S. Fish and Wildlife Service.

facilities TXG 130000.

(c) An exotic species permittee whose wastewater discharge

(b) Water spinach transport. Water spinach transport require-
ments are described in §57.118 of this title (relating to Special Provi-

authorization or exemption is revoked, suspended or annulled by the

sions--Water Spinach).

TCEQ will be treated as an applicant for an initial permit under sub-
section (a) of this section.

(d) An applicant for a permit for controlled exotic species of
plants is not required to obtain a permit from the TCEQ for the purposes
of this section.

§57.121.

Transport of Live Controlled Exotic Species.

(a) Exceptas provided in §57.113 of this title (relating to Gen-
eral Provisions and Exceptions), no person may transport live con-
trolled exotic species, except for:

(1) a person who is a controlled exotic species permit
holder, an employee of the permit holder, or a common carrier acting
on their behalf and in possession of:

(A) for permit holders or their employees, a copy of a
valid permit issued under this subchapter; and

(B) a properly executed transport invoice; and

(C) for triploid grass carp, documentation that the grass
carp have been certified as triploid by the Grass Carp Inspection and
Certification Inspection Program operated by the U.S. Fish and Wildlife
Service.

(2) private pond owners transporting tilapia or triploid
grass carp to a private pond for stocking purposes in possession of:

(A) a properly executed transport invoice if obtained
from a permit holder; or

(B) an aquatic product transport invoice in compliance
with Parks and Wildlife Code, §47.0181 if obtained from a lawful out-
of-state source; and

(C) for triploid grass carp, a copy of the permit for
stocking triploid grass carp.

(3) acommon carrier, provided that the shipment is:

(A) transported by aircraft from a point outside the state
of Texas to a destination outside of the state of Texas;

(B) isnot moved overland within the state of Texas; and

(C) is accompanied at all times by documentation of
compliance with all applicable local source and destination, federal,
and international regulations and statutes.

(c) Transport invoice.

(1) A separate transport invoice shall be generated by the
controlled exotic species permit holder for each delivery location in
advance of transport except as provided in §57.118 of this title and
shall accompany the controlled exotic species during transit.

(2) A transport invoice shall contain the following infor-
mation, legibly written:

(A) date of shipment;

(B) for the controlled exotic species permit holder from
whom the controlled exotic species was obtained:

(i) name;
(ii) facility address;

(iii) phone number; and

(iv) _controlled exotic species permit number, if ap-

plicable;

(C) for the person or entity to whom the controlled ex-
otic species is being transported:

(i) name;

(ii) physical address including county where the
controlled exotic species will be possessed if different from the mailing
address (not a post office box);

(iii) _phone number; and

(iv) _controlled exotic species permit number, if ap-

plicable;

(D) species being transported--for each species listed
on the transport invoice, provide:

(i) the common and scientific names as they appear
on the controlled exotic species permit; and

(ii) the number or weight, by size class; and

(E) type of transport--import, export, or intrastate
(within Texas).

(d) Interstate transit.
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(1) The holder of a controlled exotic species special pur-
pose permit for interstate transit may transport live or viable controlled

(1) Submission deadline. An initial application for any per-
mit under this subchapter shall be submitted at least 30 days prior to

exotic species from a point outside of Texas via a route through Texas

any prospective activity involving controlled exotic species.

to another point outside of Texas in accordance with this subsection.

(2) The department may issue a transit permit that is valid

(2) General requirements. An applicant for any permit un-
der this subchapter shall submit:

for a single use or for a period of one year. Permits issued for one year
shall expire on December 31.

(3) An annual or single-use transit permit may be obtained
by completing and submitting an application on a department form and
payment of the fee as specified in §53.15 of this title (relating to Mis-
cellaneous Fisheries and Wildlife Licenses and Permits). The initial
application for a transit permit shall be submitted at least 30 days prior
to any intended transit activity.

(4) A person transporting controlled exotic species under
the provisions of this subsection shall physically possess a copy of the
transit permit at all times during transit and be able to provide documen-
tation accounting for all controlled exotic species being transported.

(A) Application--a completed and signed application
for the appropriate permit on a form supplied by the department;

(B) Applicant information--Texas driver's license or
identification number, Social Security number, and date of birth for
the applicant and each manager or other person who is to supervise
permitted activities;

(C) Additional required documentation--as described in
subsection (3) of this section or otherwise specified by this subchapter;
and

(D) Fees--the appropriate fee specified in §53.15 of this
title (relating to Miscellaneous Fisheries and Wildlife Licenses and Per-

(5) A person transporting controlled exotic species under a
transit permit shall ensure that:

(A) controlled exotic species are securely contained at

mits), except that fees shall be waived for:

(i) public school educational programs meeting the
conditions in Parks and Wildlife Code, §66.007(c-1) provided that the
applicant submits a written request for a fee waiver, including course

all times; descriptions or curriculum demonstrating controlled exotic species will
(B) controlled exotic species are not offloaded or trans- be part of an educational program that includes tilapia aquaculture and
ferred; and hydroponics;

(C) the department is notified immediately following
any incident resulting in inadvertent escape, release, or discharge of

(i) physical removal of controlled exotic species of
plants from public water in accordance with an approved treatment pro-

controlled exotic species from containment, in accordance with permit

posal in accordance with §57.932 of this title (relating to State Aquatic

provisions.

(6) For each intended transit, a notice shall be submitted
on a department form. The completed notice form shall be submitted
with the initial application for a single-use transit permit and at least 24
hours prior to any each intended transit under an annual transit permit.
All notices must include:

(A) the dates and times that the permit holder expects
to enter and depart the state of Texas while in possession of controlled

exotic species;

(B) the common and scientific names of each controlled
exotic species to be transported;

(C) the quantity (volumetric, number, weight, or other

Vegetation Plan); and

(iii) _ stocking triploid grass carp in public water.

(3) Additional documentation requirements.

(A) Required licenses. Applicants for commercial
aquaculture facility permits or limited special purpose permits for
private pond stocking shall submit a copy of the appropriate, valid
aquaculture license or fish farm vehicle license issued by the Texas
Department of Agriculture under Agriculture Code, Chapter 134.

(B) Wastewater discharge authorization. Applicants for
commercial aquaculture facility permits shall submit documentation
required by §57.120 of this title (relating to Facility Wastewater Dis-
charge Requirements).

measurement convention) of each controlled exotic species being trans-
ported;

(D) the specific points of origin and destination of each

(C) Nuisance Aquatic Vegetation treatment proposal.
Applicants for a permit to possess, transport, and dispose controlled
exotic species of plants shall also submit a treatment proposal on a

controlled exotic species being transported;

(E) the specific route the transport will follow, includ-
ing the locations where the transporter will enter and depart the state
of Texas;

(F) a description of the make, model, and color of the
vehicle, trailer, or other conveyance to be employed in transport and
license plate numbers; and

(G) the name, driver's license number, and contact num-

department form in accordance with §57.932 of this title that includes
maps showing the location where plant removal and/or disposal is to
occur and routes from the removal location to the location for disposal
of controlled exotic species of plants.

(D) Facility map. Applicants for commercial aquacul-
ture facility permits, biological control production permits, zoological
display or research permits with outdoor holding facilities, or limited
special purpose permits for wastewater treatment shall submit an ac-
curate map or aerial photograph of the facility location with the ini-

bers of the driver or contact information for the commercial shipper

tial application. For facilities located within the 100-year flood plain, a

transporting the controlled exotic species through the state of Texas.

professionally surveyed map may be required by the department. Maps

§57.122.  Permit Application, Issuance, and Period of Validity.

(a) Interstate transit permits. Interstate transit permit applica-
tion, issuance, and period of validity are described in §57.121 of this
title (relating to Transport of Live Controlled Exotic Species).

(b) Permit application.

shall be clearly labeled to indicate, at a minimum, the location of:

(i) any facility ponds, greenhouses, recirculating
aquaculture systems or other infrastructure used to possess, propagate,
culture, or transport controlled exotic species;
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(ii) _all drainage routes and structures, including ad-
jacent ditches or natural drainage features;

(iii) _all points at which water, wastewater, or waste
is capable of being discharged or else noting that the facility does not

discharge; and

(iv) _ all screens, barriers, or other structures that are
intended or serve to prevent escape, release, discharge, or unauthorized

(b) A permit must be amended and the permit holder must re-
ceive the amended permit prior to any of the following actions on the
part of the permit holder:

(1) obtaining species or subspecies of controlled exotic
species requested for addition to the amended permit;

(2) transferring managerial or supervisory responsibilities
to a person other than the current permit holder;

removal of controlled exotic species.

(E) Emergency plan. Applicants for commercial aqua-

(3) changing methods of preventing discharge of wastewa-

ter; or

culture facility permits, water spinach culture facility permits, research
permits (when live controlled exotic species are possessed), zoological
display permits, and biological control production permits shall submit
a written emergency plan, on the appropriate department form, demon-
strating that the applicant has identified measures sufficient to prevent

(4) changing methods of preventing escape, discharge, or
release of controlled exotic species.

(c) A permit issued under this subchapter may be amended or
renewed upon a finding by the department that the applicant has:

escape, release, or discharge of controlled exotic species into public
water during a natural event such as a hurricane or flood. Approved
emergency plan shall be posted and maintained on file at the facility.

(F) Research proposal and researcher qualifications.

(1) submitted a written request for permit amendment or
renewal application on a department form prior to the expiration date
of the current permit at least 7 days prior to transfer of managerial or
supervisory responsibilities to a new person;

An applicant for a permit to conduct scientific research involving
controlled exotic species shall also submit a research proposal and
documentation of applicant qualifications to conduct controlled exotic

species research.

(G) Biological control production plan. An applicant
for a permit to culture controlled exotic species of plants as hosts for the
purposes of production of biological control agents shall also submit a
written production plan statement to include, at a minimum:

(i) the proposed number of biological control agents,
if any, to be collected from public waters each year;

(ii) the expected production of the controlled exotic

(2) submitted the appropriate fee if required by the depart-
ment, including inspection fee for facility modifications as specified in
§53.15 of this title (relating to Miscellaneous Fisheries and Wildlife
Licenses and Permits);

(3) has complied with all permit provisions; and

(4) met the requirements of §57.119 of this title (relating
to Minimum Facility Requirements), if applicable, and/or demonstrate
that the facility and demonstrated that the facility is operated and main-
tained in a manner such that no escape, release, or discharge of con-
trolled exotic species into public water or into facility ponds or drainage
structures not meeting minimum facility requirements will or is likely

species of plants in acres or square feet; and

(iii) the intended use of the biological control agents
including water bodies where the biological control agents may be in-

to occur.

(d) A Commercial aquaculture facility permit issued under this
subchapter may be renewed for a period at the request of the permit

troduced.

(c) Permit issuance. The department will not issue a permit
under this subchapter for any purpose until:

(1) the application and additional documentation required
by this section are determined to be adequate and complete;

(2) fees have been submitted, if applicable;

(3) facility has been inspected and approved in accordance

holder of:

(1) one permit year upon a finding by the department that
the applicant and facility have complied with all provisions of this sub-
chapter for a period of at least an entire permit year;

(2) three permit years upon a finding by the department that
the applicant and facility have complied with all provisions of this sub-
chapter and maintained a permit for a period of at least three entire
consecutive permit years; or

with the requirements of §57.119 of this title (relating to Minimum
Facility Requirements), if applicable; and

(4) the department has determined that the prospective

(3) five permit years upon a finding that the applicant and
the facility have complied with all provisions of this subchapter for a
period of at least five entire consecutive permit years.

activity is consistent with the department's management policies
and goals and will not detrimentally affect threatened or endangered
species or their habitat or affect existing biological ecosystems.

(d) Period of validity. Unless otherwise provided in this sub-
chapter, a controlled exotic species permit issued under this subchap-
ter is valid from the date of issuance until December 31 of the year of
issuance, except that a permit to physically remove controlled exotic
plants from public water in accordance with an approved vegetation
treatment proposal shall have the same period of validity as the vegeta-
tion treatment proposal, as specified in the guidance document required
by §57.932 of this title.

§57.123.

(a) A permit issued under this subchapter for a specific facility
is valid only for the site named on the permit and may not be amended
to authorize any other facility.

Permit Amendment and Renewal.

§57.124.  Refusal to Issue; Review of Agency Decision to Refuse Is-
suance.

(a) Refusal to issue.

(1) The department may refuse issuance or renewal, as ap-
plicable, of a permit to any person or for any facility if the depart-
ment determines that a prospective activity constitutes a threat to na-
tive species, habitats, or ecosystems or is inconsistent with department
management goals and objectives.

(2) The department may refuse issuance, amendment, or
renewal, as applicable, of a permit to any person:

(A) who has been convicted of, pleaded guilty or nolo
contendere to, received deferred adjudication or pre-trial diversion for,
or been assessed an administrative or civil penalty for a violation of:
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(i) this subchapter;
(i) Parks and Wildlife Code, §§66.007, 66.0072, or

66.015;

(iii) Parks and Wildlife Code that is a Class B mis-
demeanor, a Class A misdemeanor, or felony;

(iv) Penal Code, §37.10;
(v) Lacey Act, 16 U.S.C. §§3371-3378; or

(vi) a provision of federal law applicable to grass

carp.

(B) if another person employed, authorized, or other-
wise utilized to perform permitted activities by the applicant has been
convicted of, pleaded guilty or nolo contendere to, or received deferred
adjudication or pre-trial diversion for an offense listed in subsection
(a)(2)(A) of this section.

(3) The department may refuse to issue a permit to any per-
son the department has evidence is acting on behalf of or as a surrogate
for another person who is not eligible for a permit under the provisions

of this subchapter.
(4) The department may refuse to renew the permit of any

person who is not in compliance with applicable reporting or record-
keeping requirements.

(5) The duration of the denial period may be:

(A) determined by the department based upon the

(2) All annual reports for permits other than for water
spinach shall be due by January 30 of the year following the calendar
year for which the permit was issued.

(3) Commercial aquaculture facility.

(A) The holder of a commercial aquaculture facility
permit authorizing aquaculture and sale of controlled exotic species of
shrimp or triploid grass carp shall submit to the department an annual
report that accounts for the total quantity or weight of controlled exotic
species of shrimp or triploid grass carp for all instances of purchase,
transfer, sale, importation, exportation, or other disposition of any
controlled exotic species during the permit period.

(B) The holder of a commercial aquaculture facility
permit authorizing aquaculture and sale of tilapia is not required to
submit an annual report.

(4) Biological control production. The holder of a permit
for biological control production shall submit to the department a report
of host plant production, biological control agent production, number
and locations of collections and introductions, and number of sales if

applicable.
(5) Research. The holder of a permit for controlled exotic

species research shall submit to the department a report describing the
research activities conducted on all species listed on the permit.

(6) Zoological display. The holder of a permit for zoologi-
cal display shall submit a report accounting for all controlled species in
possession, obtained, transferred, or dispatched during the permit year.

severity and relevance of the conviction and the applicant's conviction
and permit compliance history; and

(B) up to a period of five calendar years.

(b) Review of agency decision to refuse issuance.

(1) Anapplicant for a permit or permit renewal may request
a review of a decision of the department to refuse issuance of a permit
or permit renewal (as applicable).

(2) Anapplicant seeking review of a decision of the depart-
ment must submit a written request for review within 10 working days
of being notified by the department that the application for a permit or
permit renewal has been denied.

(3) Within 10 working days of receiving a request for re-

(7) Limited special purpose permits.

(A) The holder of a limited special purpose permit for
tilapia and triploid grass carp sale for private pond stocking issued un-
der §57.114(f)(2) of this title (relating to Controlled Exotic Species Per-
mits) shall submit to the department an annual report that accounts for
total quantity or weight of triploid grass carp for all instances of pur-
chase, transfer, sale, importation, exportation, or other disposition dur-
ing the permit period.

(B) Holders of limited special purpose permits for pos-
session, transport, and disposal activities not otherwise authorized by
the provisions of proposed §57.113 (relating to General Provisions and
Exceptions) may be required to submit a report to the department in
accordance with permit conditions.

view under this section, the department shall establish a date and time
for the review.

(4) The department shall seek to conduct the review within
30 days of receipt of the request required by paragraph (2) of this sub-
section unless another date is established in writing by mutual agree-
ment between the department and the requestor.

(5) The request for review shall be presented to a review

(C) Reports are not required for other limited special
purpose permits.

(c¢) Recordkeeping requirements for permits. The holder of
a permit issued under this subchapter shall maintain at the facility or
record-keeping location, and upon the request of any department em-
ployee acting within the scope of official duties during normal business
hours, promptly make available for inspection:

panel. The review panel shall consist of three department managers
with knowledge of relevant resources or programs, appointed or ap-
proved by the executive director or designee.

(6) The decision of the review panel is final.

§57.125.  Reporting, Recordkeeping, and Notification Requirements.

(a) Reporting, recordkeeping, and notification requirements
for holders of water spinach culture facility permits are described in
§57.118 of this title (relating to Special Provisions--Water Spinach).

(b) Reporting requirements.

(1) All reports will be submitted on department forms or in
a format prescribed by the department, as applicable.

(1) copies of transport invoices for the previous one year,
generated in accordance with §57.121 of'this title (relating to Transport
of Live Controlled Exotic Species);

(2) any other permit or records required by this subchapter;

and

(3) documentation of current permits or authorizations re-
quired as a prerequisite for any permits issued under this subchapter
and issued under the authority of:

(A) Water Code, Chapter 26; and
(B) Agriculture Code, Chapter 134.

(d) Notification requirements for permits.

45 TexReg 6750 September 25, 2020 Texas Register



(1) Notification requirements for limited special purpose
permits for interstate transit are described in §57.121(d) of this title.

(a) The department may order a permit holder in writing to
cease possession, importation, exportation, sale, purchase, transporta-

(2) The holder of a permit issued under this subchapter
shall notify the department within 24 hours of discovering the escape,
release, or discharge of controlled exotic species from their facility or

during transport.

(3) Inthe event that a facility or facility complex subject to
a permit issued under this subchapter appears to be in imminent danger
of overflow, flooding, or other circumstance that could result in the
escape, release, or discharge of controlled exotic species into public
water, the permit holder shall immediately:

(A) begin implementation of the emergency plan ap-
proved by the department to prevent the escape, release, or discharge

tion, propagation, or culture of controlled exotic species until such time
as clearly stated conditions are met and prescribe a disposition protocol
in accordance with §57.113(m) of this title (relating to General Provi-
sions and Exceptions), if:

(1) the department determines that there is a threat of es-
cape, release, or discharge of controlled exotic species and/or potential
threat to native species or ecosystems; or

(2) the permit holder's permit, license, authorization, or ex-
emption is revoked or suspended by:

(A) the Texas Commission on Environmental Quality

(TCEQ); or

of controlled exotic species into public water; and

(B) notify the department in accordance with permit
provisions.

(4) Except in case of an emergency, the holder of a con-
trolled exotic species permit authorizing possession of controlled ex-
otic species of shrimp must notify the department at least 72 hours
prior to, but not more than 14 days prior to any harvesting of permitted
shrimp. In an emergency, notification of harvest must be made as early
as practicable prior to beginning of harvest operations.

(5) The holder of a commercial aquaculture facility permit
must notify the department not less than 72 hours prior to any instance
of the import or export of triploid grass carp. The notification must
include:

(A) number of grass carp being purchased;

(B) source of grass carp;

(C) ploidy level of grass carp;

(D) final destination of grass carp;

(E) name of certifying authority who conducted triploid
grass carp certification; and

(F) name, address, and exotic species permit number

(B) the Texas Department of Agriculture (TDA); or

(3) the permit holder fails to renew a permit, license, au-
thorization, or exemption issued by:

(A) the TCEQ); or
(B) the TDA.

(b) If a permit holder chooses to discontinue permitted activi-
ties involving controlled exotic species, the permit holder shall:

(1) notify the department at least 14 days prior to permit
expiration or expected date permitted activities will be discontinued;

(2) lawfully sell, transfer, or destroy all remaining inven-
tory of the species in possession prior to permit expiration or expected
date upon which permitted activities will be discontinued; and

(3) provide a final report to the department, if applicable,
within 30 days following discontinuation of activities and in accor-
dance with the provisions of §57.125 of this title (relating to Reporting,
Recordkeeping, and Notification Requirements).

(c) If a permit holder intends to sell a facility containing con-
trolled exotic species along with remaining inventory of the species in
possession, the permit holder shall inform in the department in writing
of intent to sell at least 14 days in advance of expected closing date and

and aquaculture license number (as applicable) of both the transporter

notify the department within 72 hours of finalizing the sale of the facil-

and the receiver.

(6) The holders of permits for commercial aquaculture fa-
cilities, zoological display or research facilities when live controlled

ity and provide the name, address, and phone number of the purchaser.

(d) Transitional Operation. A permitted facility may continue
to operate under the permit in effect for the facility following a change

exotic species are possessed, and biological control production facili-

in ownership provided:

ties shall:

(A) notify the department at least 14 days prior to mak-

(1) the facility is in compliance with the provisions of this
subchapter;

ing modifications:
(i) to the methods of preventing escape, release, or

(2) the new owner submits an application for a controlled
exotic species permit to the department in accordance with §57.122

discharge of controlled exotic species approved under the current per-

of this title (relating to Permit Application, Issuance, and Period of

mit provisions;
(ii) affecting the discharge of water, wastewater, or
waste from a facility; or

(iii) to the required facility infrastructure set forth
under the permit provisions or §57.119 of this title (relating to Min-
imum Facility Requirements).

(B) The permit holder must furnish to the department
photographs and revised maps of modifications. The department may
conduct an onsite inspection upon a determination that the nature of a
prospective modification requires further investigation.

$57.126.  Discontinuation of Permitted Activities, Sale or Transfer of

Permitted Facility.

Validity); and

(3) the new owner provides proof to the department that the
necessary permits from the TCEQ and TDA as identified in §57.122 of
this title have been obtained or applications submitted and complies
with all applicable regulations from those agencies; and

(4) the department provides written approval of transitional
operation until such time as the necessary wastewater and aquaculture

permits are:

(A) issued by the regulatory authority and the con-
trolled exotic species permit is issued by the department; or

(B) denied by the regulatory authority.
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§37.127.  Memorandum of Understanding between the Texas Parks
and Wildlife Department, the Texas Commission on Environmental
Quality, and the Texas Department of Agriculture.

The provisions of 30 TAC §7.103 (relating to Memorandum of Un-
derstanding (MOU) between the Texas Commission on Environmen-
tal Quality (Commission), the Texas Parks and Wildlife Department
(TPWD), and the Texas Department of Agriculture (TDA), which were
adopted by the Commission to take effect January 9, 2001, are adopted

by reference.
§57.128.  Penalties.

A person who violates a provision of this subchapter or a provision of
a permit issued under this subchapter commits an offense punishable
by the penalties prescribed by the Parks and Wildlife Code, §66.012.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,
2020.

TRD-202003735

Colette Barron-Bradsby

Acting General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 389-4775

L4 14 L4
31 TAC §§57.112 - 57.137
STATUTORY AUTHORITY

The repeals are proposed under the authority of Parks and
Wildlife Code, §66.007, which authorizes the department to
make rules necessary to authorize the import, possession, sale,
or introduction of harmful or potentially harmful exotic fish.

The proposed repeals affect Parks and Wildlife Code, Chapter
66.

§57.112.  General Rules.
$57.113.  Exceptions.

§57.114.  Health Certification of Harmful or Potentially Harmful Ex-
otic Shellfish.

§57.115.  Transportation of Harmful or Potentially Harmful Exotic
Species.

§57.116.  Exotic Species Transport Invoice.

§57.117.  Exotic Species Permit: Application Requirements.
$§57.118.  Exotic Species Permit Issuance.

$§57.119.  Exotic Species Permit: Requirements for Permits.
$57.120.  Exotic Species Permit: Expiration and Renewal.

§57.121.  Exotic Species Permit--Amendment.

§57.122.  Permit Denial Review.

$57.123.  Exotic Species Permit Reports.

$§57.124.  Triploid Grass Carp; Sale, Purchase.

$57.125.  Triploid Grass Carp Permit; Application, Fee.

§57.126. Triploid Grass Carp Permit; Terms of Issuance.

§$57.127.  Triploid Grass Carp Permit; Denial.

$§57.128.  Exotic Species Permits, Triploid Grass Carp Permits; Re-
vocation.

§57.129.  Exotic Species Permit: Private Facility Criteria.

$57.130.  Exotic Species Interstate Transport Permit.

$§57.131.  Exotic Species Interstate Transport Permit: Application
and Issuance.

$§57.132.  Exotic Species Interstate Transport Permit: Permittee Re-
quirements.

§57.133.  Exotic Species Interstate Transport Permit: Expiration and
Renewal.

$57.134.  Wastewater Discharge Authority.

§$57.135.  Memorandum of Understanding between the Texas Parks
and Wildlife Department, the Texas Commission on Environmental
Quality, and the Texas Department of Agriculture.

§57.136.  Special Provisions--Water Spinach.

$57.137.  Penalties.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,
2020.

TRD-202003734

Colette Barron-Bradsby

Acting General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 389-4775

¢ ¢ ¢

CHAPTER 58. OYSTERS, SHRIMP, AND
FINFISH

SUBCHAPTER A. STATEWIDE OYSTER
FISHERY PROCLAMATION

31 TAC §58.21

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 Texas Administrative Code §58.21, concerning Tak-
ing or Attempting to Take Oysters from Public Oyster Beds: Gen-
eral Rules.

The proposed amendment would prohibit the harvest of oys-
ters for two years at six sites: three sites in Conditionally Ap-
proved Area TX-4 in upper Galveston Bay (Trinity Sanctuary
Reef, Trinity Harvestable Reef 1, and Trinity Harvestable Reef 2;
approximately 23.0, 16.9 and 16.9 acres, respectively), one site
in Conditionally Approved Area TX-6 in Galveston Bay (Resigna-
tion Reef, 27.2 acres), one site in Conditionally Approved Area
TX-1 in Galveston Bay (Pepper Grove Reef, 11.9 acres), and
one site in Approved Area TX-30 in Aransas Bay (Grass Island
Reef, 80 acres). The Texas Department of State Health Ser-
vices (DSHS) regulates shellfish sanitation and designates spe-
cific areas where oysters may be harvested for human consump-
tion. The designation of "Conditionally Approved" or "Approved"
is determined by DSHS. The proposed amendment would also
correct the name of a reef complex in subsection (c)(2)(A)(ii).
The current rules refer to that area as South Redfish Reef. It is
more commonly known as Pasadena Reef.

The temporary closures will allow for the planting of oyster cultch
to repopulate in those areas and enough time for those oysters
to reach legal size for harvest. Oyster cultch is the material to
which oyster spat (juvenile oysters) attach in order to create an
oyster bed.
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Under Parks and Wildlife Code, §76.115, the department may
close an area to the taking of oysters when the commission finds
that the area is being overworked or damaged or the area is to
be reseeded or restocked. Oyster reefs in Texas have been im-
pacted due to drought, flooding, and hurricanes (Hurricane lke,
September 2008 and Hurricane Harvey, August 2017), as well as
high harvest pressure. The department's oyster habitat restora-
tion efforts to date have resulted in a total of approximately 1,720
acres of oyster habitat returned to productive habitat within these
bays.

House Bill 51 (85th Legislature, 2017) included a requirement
that certified oyster dealers re-deposit department-approved
cultch materials in an amount equal to thirty percent of the total
volume of oysters purchased in the previous license year. For
the 2021 fiscal year, the department anticipates this requirement
will result in the restoration of more than thirty acres. Funds
generated from House Bill 51 were used to restore 4.5 acres
on Pepper Grove Reef in 2019 and are expected to be used to
restore up to 27.2 acres on Resignation Reef in 2020-2021.

Following Hurricane Harvey in 2017, the National Marine Fish-
eries Service (NMFS) awarded the Texas Parks and Wildlife De-
partment over $13 million of fisheries disaster relief funding that
was appropriated by Congress under the Bipartisan Budget Act
of 2018 (P.L. 115-123). The notification to the governor of Texas
from National Marine Fisheries Service (NMFS) stated that funds
should be spent to "strengthen the long-term economic and en-
vironmental sustainability of the fishery", and over $4 million was
dedicated specifically to oyster restoration activities. A portion of
these funds, combined with funding generated by House Bill 51
(2017) and the Shell Recovery Program (Chapter 76.020, Sen-
ate Bill 932, 82nd Leg., 2011), will be used to restore oyster habi-
tats within an 80-acre area on Grass Island reef in Aransas Bay.
Oyster abundance on this reef has severely declined over time,
and average oyster abundance on Grass Island is 75% less than
the average oyster abundance on other reefs in Aransas Bay.
The portion of the reef selected for restoration is characterized
by degraded substrates. The restoration activities will focus on
establishing stable substrate and providing suitable conditions
for spat settlement and oyster bed development.

The upper Galveston Bay sites are located in the proximity of
Beasley Reef near Trinity Bay and have been degraded due
to a variety of stressors. The Nature Conservancy (TNC) se-
cured funding through the National Fish and Wildlife Foundation
(NFWF) Gulf Environmental Benefit Fund (GEBF) program to
restore oyster habitat. The three sites in upper Galveston Bay
include two 16.9-acre sites that will be restored on a degraded
oyster reef that is commercially- and recreationally-fished, and
23.0 acres that will serve as a sanctuary reef. The sanctuary
reef will be constructed of cultch materials of a size that will limit
commercial harvest activities and provide a source of oyster lar-
vae that will colonize other oyster habitat in this bay system.

Lance Robinson, Deputy Division Director, Coastal Fisheries Di-
vision, has determined that for each of the first five years that the
rule as proposed is in effect, there will be no fiscal implications
to state or local governments as a result of administering or en-
forcing the rules.

Mr. Robinson also has determined that for each of the first five
years that the rule as proposed is in effect, the public benefit an-
ticipated as a result of enforcing or administering the proposed
rule will be the dispensation of the agency's statutory duty to pro-
tect and conserve the fisheries resources of this state; the duty
to equitably distribute opportunity for the enjoyment of those re-

sources among the citizens; the execution of the commission's
policy to maximize recreational opportunity within the precepts
of sound biological management practices; the potential for in-
creased oyster production by repopulating damaged public oys-
ter reefs and allowing these oysters to reach legal size and sub-
sequent recreational and commercial harvest; and providing pro-
tection from harvest to a reef complex, thus establishing a con-
tinual supply of oyster larvae to colonize oyster habitat within the
bay system.

Under provisions of Government Code, Chapter 2006, a state
agency must prepare an economic impact statement and a regu-
latory flexibility analysis for a rule that may have an adverse eco-
nomic effect on small businesses and micro-businesses. Those
guidelines state that an agency need only consider a proposed
rule's "direct adverse economic impacts" to small businesses
and micro-businesses to determine if any further analysis is re-
quired. For that purpose, the department considers "direct eco-
nomic impact" to mean a requirement that would directly impose
recordkeeping or reporting requirements; impose taxes or fees;
resultin lost sales or profits; adversely affect market competition;
or require the purchase or modification of equipment or services.
The department has determined that because the areas desig-
nated for closure have been degraded to the extent that they
no longer support any commercial exploitation, the closures ef-
fected by the proposed rules will not result in direct adverse eco-
nomic impacts to any small business, microbusiness, or rural
community. The department does note, however, that numerous
areas previously closed (South Redfish Reef, Texas City 1, and
Texas City 2, Hanna's Reef, and Middle Reef), are now home to
healthy populations of oysters that have reached legal size and
may be harvested by both recreational and commercial users.

There will be no adverse economic effect on persons required to
comply with the rule as proposed.

The department has not drafted a local employment impact
statement under the Administrative Procedures Act, §2001.022,
as the agency has determined that the rule as proposed will not
impact local economies.

The department has determined that Government Code,
§2001.0225 (Regulatory Analysis of Major Environmental
Rules), does not apply to the proposed rule.

The department has determined that there will not be a taking of
private real property, as defined by Government Code, Chapter
2007, as a result of the proposed rule.

The department has determined that because the rules as pro-
posed do not impose a cost on regulated persons, it is not nec-
essary to repeal or amend any existing rule.

The department has determined that the proposed rules is in
compliance with Government Code §505.11 (Actions and Rule
Amendments Subject to the Coastal Management Program).

In compliance with the requirements of Government Code,
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed,
if adopted, will neither create nor eliminate a government pro-
gram; not result in an increase or decrease in the number of
full-time equivalent employee needs; not result in a need for
additional General Revenue funding; not affect the amount of
any fee; not create a new regulation; will expand an existing
regulation (by creating new area closures); neither increase nor
decrease the number of individuals subject to regulation; and
not positively or adversely affect the state's economy.
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Comments on the proposed rule may be submitted to Dr. Tiffany
Hopper, Texas Parks and Wildlife Department, 4200 Smith
School Road, Austin, Texas 78744; (512) 389-4650; email:
tiffany.hopper@tpwd.texas.gov, or via the department website
at www.tpwd.texas.gov.

The amendment is proposed under Parks and Wildlife Code,
§76.301, which authorizes the commission to regulate the taking,
possession, purchase and sale of oysters, including prescribing
the times, places, conditions, and means and manner of taking
oysters.

The proposed amendment affects Parks and Wildlife Code,
Chapter 76.

§$58.21. Taking or Attempting to Take Oysters from Public Oyster
Beds: General Rules.

(a) - (b) (No change.)
(c) Area Closures.

(1) (No change.)

(2) No person may take or attempt to take oysters within
an area described in this paragraph. The provisions of subparagraphs
(A)() - (ii), (B), and (C) [{A) - €©)] of this paragraph cease effect on
November 1, 2021. The provisions of subparagraphs (A)(iii) - (vii),
(D) and (E) of this paragraph cease effect on November 1, 2022.

(A) Galveston Bay.
(i) (No change.)

(i) Pasadena Reef [Seuth Redfish Reef]. The area
within the boundaries of a line beginning at 29° 28' 21.1"N, 94° 49'
17.3"W (29.472517°N, -94.821472°W; corner marker buoy A); thence,
to 29° 28' 08.3"N, 94° 49' 00.3"W (29.468971°N, -94.816744°W;
corner marker buoy B); thence to 29° 27' 58.9"N, 94° 49' 09.7"W
(29.466359°N, -94.81935°W; corner marker buoy C); thence to 29°
28" 12.0"N, 94° 49' 26.5"W (29.469989N, -94.824025 °W; corner
marker buoy D); and thence and back to corner marker buoy A.

(iii) Pepper Grove Reef. The area within the
boundaries of a line beginning at 29° 29' 14.7"N, 94° 40' 01.0"W
(29.487421°N, -94.666944°W; corner marker buoy A); thence,
to 29° 29' 14.8"N, 94° 39' 52.3"W (29.48745°N, -94.664525°W,
corner marker buoy B); thence to 29° 29' 08.1"N, 94° 39' 52.2"W
(29.485596°N, -94.664497°W; corner marker buoy C); thence to 29°
29' 08.0"N, 94° 40' 00.9"W (29.485567°N, -94.666915°W, corner
marker buoy D); and thence back to corner marker buoy A.

(iv) Resignation Reef. The area within the
boundaries of a line beginning at 29° 28' 54.3"N, 94° 52' 23.6"W
(29.481741°N, -94.873234°W; corner marker buoy A); thence, to
29° 28' 49.3"N, 94° 52' 35.4"W (29.480370°N, -94.876513°W;
corner marker buoy B); thence to 29° 28' 39.5"N, 94° 52' 27.5"W
(29.477627°N, -94.874316°W; corner marker buoy C); thence to 29°
28' 47.7"N, 94° 52' 18.1"W (29.479921°N, -94.871687°W, corner
marker buoy D); and thence back to corner marker buoy A.

(v) Trinity Sanctuary Reef. The area within the
boundaries of a line beginning at 29° 38' 26.2"N, 94° 51' 53.1"W
(29.640616°N, -94.864753°W, corner marker buoy A); thence, to
29° 38' 22.9"N, 94° 51' 48.7"W (29.639701°N, -94.863539°W,
corner marker buoy B); thence to 29° 38' 17.9"N, 94° 51' 49.8"W
(29.638304°N, -94.863857°W; corner marker buoy C); thence to
29° 38' 13.2"N, 94° 51' 50.1"W (29.636994°N, -94.863926°W,
corner marker buoy D); thence to 29° 38' 10.1"N, 94° 51' 53.2"W
(29.636131°N, -94.864777°W; corner marker buoy E); thence to 29°

38" 17.1"N, 94° 52' 01.3"W (29.638092°N, -94.867041°W; corner
marker buoy F); and thence back to corner marker buoy A.

(vi) Trinity Harvestable Reef 1. The area within
the boundaries of a line beginning at 29° 38' 56.2"N, 94° 51' 34.4"W
(29.648936°N, -94.859552°W; corner marker buoy A); thence, to
29° 38' 58.8"N, 94° 51' 29.5"W (29.649673°N, -94.858202°W;
corner marker buoy B); thence to 29° 38' 55.4"N, 94° 51' 27.1"W
(29.648733°N, -94.857531°W; corner marker buoy C); thence to
29° 38' 56.7"N, 94° 51' 24.8"W (29.649075°N, -94.856906°W,
corner marker buoy D); thence to 29° 38' 50.5"N, 94° 51' 20.5"W
(29.647369°N, -94.855690°W; corner marker buoy E); thence to 29°
38' 46.8"N, 94° 51' 27.7"W (29.646345°N, -94.857704°W; corner
marker buoy F); and thence back to corner marker buoy A.

(vii) Trinity Harvestable Reef 2. The area within
the boundaries of a line beginning at 29° 36' 47.0"N, 94° 52' 23.7"W
(29.613063°N, -94.873269°W; corner marker buoy A); thence, to
29° 36' 37.2"N, 94° 52' 22.9"W (29.610327°N, -94.873046°W,
corner marker buoy B); thence to 29° 36' 36.7"N, 94° 52' 31.1"W
(29.610187°N, -94.875306°W; corner marker buoy C); thence to 29°
36' 46.5"N, 94° 52' 31.9"W (29.612924°N, -94.875529°W; corner
marker buoy D); and thence back to corner marker buoy A.

(B) - (C) (No change.)

(D) Aransas Bay - Grass Island Reef. The area within
the boundaries of a line beginning at 28° 06' 17.9"N, 97° 00' 25.6"W
(28.104990°N, -97.007128°W; corner marker buoy A); thence, to
28° 06' 06.1"N, 97° 00" 12.7"W (28.101691°N, -97.003527°W;,
corner marker buoy B); thence to 28° 06' 20.45"N, 96° 59' 55.9"W
(28.105682°N, -96.998876°W; corner marker buoy C); thence to 28°
06' 32.3"N, 97° 00' 08.9"W (28.108981°N, -97.002476°W; corner
marker buoy D); and thence back to corner marker buoy A.

(E) [@®)] Christmas Bay, Brazoria County.
(F) [E)] Carancahua Bay, Calhoun and Matagorda

County.
(G) [®)] Powderhorn Lake, Calhoun County.
(H) [¢&)] Hynes Bay, Refugio County.
(I) [@DH] St. Charles Bay, Aransas County.
(J) [6B] South Bay, Cameron County.

(K) [(H] Areas along all shorelines extending 300 feet
from the water's edge, including all oysters (whether submerged or not)
landward of this 300-foot line.

[
[

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 14,
2020.

TRD-202003736

Colette Barron-Bradsby

Acting General Counsel

Texas Parks and Wildlife Department

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 389-4775

¢ ¢ ¢

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE
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PART 19. DEPARTMENT OF FAMILY
AND PROTECTIVE SERVICES

CHAPTER 700. CHILD PROTECTIVE
SERVICES

The Department of Family and Protective Services (DFPS) pro-
poses amendments to §700.1753 and §700.1755 and deletion
of §700.1757 and §700.1759 in Title 40, Texas Administrative
Code (TAC), Chapter 700, Subchapter Q, Division 3, relating to
Reimbursement Methodology for 24-Hour Child Care Facilities.
DFPS also proposes new rule §700.348 in Chapter 700, Sub-
chapter C, relating to Eligibility for Child Protective Services.

BACKGROUND AND PURPOSE

Rule §700.1753 is being amended to capture rate increases
from the HB 1, Article I, Rider 26, 86th Legislature. New rule
§700.348 is being added and rule §700.1755 is being amended
to allow providers to deliver additional case management
services to young adults who might not otherwise be able to
successfully adjust to and maintain in a Supervised Independent
Living (SIL) placement. SIL placements are designed to be
independent environments with less supervision than traditional
foster care settings. Some young adults who have complex
needs require more case management to be able to successfully
acclimate to a SIL placement. These rules will allow providers
to deliver such services.

Rules §700.1753 and §700.1755 are also being amended to re-
move reference to an automatic public hearing prior to adopt-
ing new rates as there is limited public benefit to using this cur-
rent process to obtain stakeholder feedback on proposed rates.
Stakeholders would still have the opportunity to provide more
meaningful feedback through regularly scheduled DFPS public
meetings involving residential providers; by testifying at state
legislative hearings concerning foster care rates as the legis-
lature generally sets rates in the General Appropriations Act;
through the cost reporting process which involves residential
providers annually reporting allowable costs and revenues to
the Health and Human Services Commission (HHSC) to allow
HHSC to accurately calculate rates based on financial and sta-
tistical information; and through the rulemaking process which
requires publishing proposed rules, including DFPS rate rules,
in the Texas Register to provide the public an opportunity to
comment on rate changes. Also, notwithstanding the above,
the DFPS Commissioner is mandated under Human Resources
Code §40.004(c) to grant an opportunity for a public hearing if
requested by at least 25 persons, a governmental entity, or an
association with at least 25 members and also retains the ability
to hold a public hearing for any purpose at any time.

Rules §700.1757 and §700.1759 are being deleted as obsolete
rates that are no longer in DFPS operations.

SECTION-BY-SECTION SUMMARY

New §700.348 allows for provision of Enhanced Case Manage-
ment services to eligible young adults in certain SIL placements
who require more assistance to successfully adjust to and main-
tain in a Supervised Independent Living placement.

The proposed amendments to §700.1753 include: (1) replac-
ing language concerning public hearing with language allow-
ing providers of 24-hour residential child care services opportu-
nity to discuss rate changes in regularly scheduled DFPS public
meetings; (2) deleting reference to Integrated Care Coordination

(ICC)in (q)(7)and renumbering (q)(7) - (11) as a result of deletion
of the ICC reference; (3) adding new (q)(11) which provides ref-
erences to the Intensive Psychiatric Transition Program (IPTP)
definition; and (4) adding subsection (v) which details the rates
effective September 1, 2019 for 24-Hour Residential Child-Care
Reimbursements.

The proposed amendments to §700.1755 include: (1) in-
corporating the Enhanced Case Management services into
the reimbursement section for SIL and (2) deleting reference
to §355.105(g) regarding public hearings and replacing with
language allowing providers of 24-hour residential child care
services opportunity to discuss rate changes in regularly sched-
uled DFPS public meetings.

§700.1757 is being repealed as an obsolete rate no longer in
DFPS operations.

§700.1759 is being repealed as an obsolete rate no longer in
DFPS operations.

FISCAL NOTE

David Kinsey, Chief Financial Officer of DFPS, has determined
that for each year of the first five years that §700.1753 will be in
effect there will be no fiscal implications to local governments as
a result of enforcing and administering this section as proposed.
There will be an estimated cost of $8.5 million General Rev-
enue/$11.7 million All Funds to the state for the rate increases.
DFPS received appropriations through HB 1, 86th Legislature for
the rate increases included in §700.1753.

David Kinsey, Chief Financial Officer of DFPS, has determined
that for each year of the first five years that §700.348 and
§700.1755 will be in effect there will be no fiscal implications to
local governments as a result of enforcing and administering
these sections as proposed. There will be an estimated cost of
$620,583 General Revenue/$1.1 million All Funds to the state
for the rate increases. DFPS received appropriations through
HB 1, 86th Legislature for the SIL Enhanced Case Management
services rate.

GOVERNMENT GROWTH IMPACT STATEMENT

DFPS has determined that during the first five years that the
section(s) will be in effect:

(1) §§700.348 and 700.1755 will expand a government program
to the extent that DFPS is implementing enhanced case man-
agement services which allows Supervised Independent Living
(SIL) providers to deliver additional case management services
to young adults who might not otherwise be able to successfully
adjust to and maintain in a SIL placement;

(2) implementation of the proposed new rule and amendments
to existing rules will not affect the number of employee positions;

(3) implementation of the proposed new rule and amendments
to existing rules will not require an increase or decrease in future
legislative appropriations;

(4) the proposed new rule and amendments to existing rules will
not affect fees paid to the agency;

(5) the proposed action will create a new regulation to the
extent that §700.348, concerning enhanced case management
services for young adults who participate in the SIL program, is
being added to Chapter 700;

(6) the proposed action will expand existing regulations to the
extent that §700.1753 is being amended to reflect the new foster
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care rate and §700.1755 is being amended to include enhanced
case management services in the reimbursement methodology
for SIL and will also repeal existing regulations to the extent that
§700.1757 and §700.17539 are being deleted as obsolete;

(7) the proposed action will change the number of individuals
subject to a rule to the extent that §§700.348 and 700.1755
are expanding the population of youth that are eligible for SIL
through the implementation of enhanced case management ser-
vices; and

(8) the proposed rule amendment will not affect the state's econ-
omy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Mr. Kinsey has also determined that there will be no adverse
economic effect on small businesses, micro-businesses, or rural
communities.

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL
EMPLOYMENT

There are no anticipated economic costs to persons who are
required to comply with these section as proposed.

There is no anticipated negative impact on local employment.
COSTS TO REGULATED PERSONS

Pursuant to subsection (c)(7) of Texas Government Code
§2001.0045, the statute does not apply to a rule that is adopted
by the Department of Family and Protective Services.

PUBLIC BENEFIT

For each year of the first five years §700.1753 is in effect, the
public benefit anticipated as a result of enforcing the section is
that increased rates will lead to improved service delivery by 24
hour residential child care providers.

For each year of the first five years that rules §700.348 and
§700.1755 are in effect, the public benefit anticipated as a re-
sult of enforcing these sections is that more young adults who
have complex needs will successfully adjust to and maintain in
SIL placements. This will allow these young adults to success-
fully transition to independent living after leaving Extended Fos-
ter Care. Another anticipated benefit is increased provider ca-
pacity for young adults 18 and older who have complex needs.

REGULATORY ANALYSIS

The department has determined that this proposal is not a
"major environmental rule" as defined by Government Code,
§2001.0225.

TAKINGS IMPACT ASSESSMENT

DFPS has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Government Code, §2007.043.

PUBLIC COMMENT

Electronic comments and questions may be submitted to
clare.seagraves@dfps.state.tx.us. Written comments on the
proposal may be submitted to Clare Seagraves, Senior Finan-
cial Analyst, 701 West 51st Street, Mail Code E672, Austin,
Texas 78751, within 30 days of publication of this proposal in
the Texas Register.

SUBCHAPTER C. ELIGIBILITY FOR CHILD
PROTECTIVE SERVICES

40 TAC §700.348

STATUTORY AUTHORITY

The new section is proposed under Human Resources Code
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

No other statutes, articles, or codes are affected by the proposed
rules.

§700.348.  Enhanced Case Management Services in a Supervised In-
dependent Living Setting.

(a) Enhanced Case Management (ECM) services can be pro-
vided to eligible young adults who participate in the Supervised Inde-
pendent Living (SIL) Program when these young adults require addi-
tional support or services to be able to adjust and maintain indepen-
dence while residing in the SIL placement. ECM services can include,
but are not limited to:

(1) assisting the young adult in scheduling, obtaining, and
maintaining available medical, educational, employment, or other ser-
vices through community-based, governmental agencies, or other or-
ganizations;

(2) assisting the young adult in arranging transportation to
necessary appointments;

(3) developing and monitoring a medication management
plan that assists the young adult in understanding, scheduling, and man-
aging their medication; and

(4) assisting the young adult in improving their daily life-
skills such as cooking, money management, cleaning, and shopping.

(b) In order to receive ECM services the young adult must:

(1) bereferred, assessed, and approved for the SIL program
as determined by DFPS, or the Single Source Continuum Contractor

(SSCCO);
(2) Dbe placed in one of the following SIL settings:

A) apartment;

(B) non-college dorm;

(C) shared housing; or
(D) host home;

(3) not require 24-hour supervision while in the supervised
independent living program;

(4) have basic skills in self-care and the ability to follow a
daily routine; and

(5) have one or more of the following characteristics:

(A) frequent, but non-violent, antisocial acts;

(B) frequent or unpredictable physical aggression;

(C) depressive behaviors including being markedly
withdrawn and self-isolating;

(D) major self-injurious actions, including attempting
suicide in the last 12 months;

(E) current abuse of alcohol, drugs, or other conscious-
ness-altering substances, that results in severe impairment due to the
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substance abuse and there is a primary diagnosis of substance abuse or
dependency; or

(F) an intellectual or developmental disability.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2020.

TRD-202003716

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

SUBCHAPTER Q. PURCHASED PROTECTIVE
SERVICES

DIVISION 3. REIMBURSEMENT
METHODOLOGY FOR 24-HOUR CHILD

CARE FACILITIES

40 TAC §700.1753, §700.1755
STATUTORY AUTHORITY

The amendments are proposed under Human Resources Code
§40.027, which provides that the Department of Family and Pro-
tective Services commissioner shall adopt rules for the operation
and provision of services by the department.

Proposed amendment §700.1753 implements the General Ap-
propriations Act, 86th Legislature. No other statutes, articles, or
codes are affected by this proposal.

No other statutes, articles, or codes are affected by the proposed
rules.

$§700.1753.  What is the Rate-Setting Methodology for 24-Hour Resi-
dential Child-Care Reimbursements?

(a) The following is the authority and process for determining
payment rates:

(1) (No change.)

(2) For payment rates established September 1, 2005 and
thereafter, the Department of Family and Protective Services (DFPS)
[Health and Human Services Commission (HHSC)] approves rates that
are statewide and uniform. The Health and Human Services Com-
mission (HHSC) calculates the rates for DFPS and [1n appreving rate
ameunts HHSC] takes into consideration staff recommendations based
on the application of formulas and procedures described in this chapter
when calculating the rates. However, DFPS [HHSC] may adjust staff
recommendations when DFPS [HHSC] deems such adjustments are
warranted by particular circumstances likely to affect achievement of
program objectives, including economic conditions and budgetary con-
siderations. Reimbursement amounts will be determined coincident
with the state's biennium. Providers of 24-hour residential child care
services will have the opportunity to discuss rate changes in regularly
scheduled DFPS public meetings. [HHSC will hold a public hearing
The purpose of the hearing is to give interested parties an oppeortunity

to comment on the proposcd reimbursenients. Notice of the hearing
identify the name, address, and telephone number to contact for the
materials pertinent to the proposed reimbursements. At least ten work-
ing days before the public hearing takes place; material pertinent to the
proposed statewide uniform reimbursements will be made available to
the publie. This material will be furnished to anyone whe requests it:]

(b) - (p) (No change.)

(@) Definitions.

(1) - (6) (No change.)

(7) Intensive Psychiatric Transition Program (IPTP)--
Intensive Psychiatric Transition Program as defined in 40 TAC

§700.2381. [Integrated Care Coordination (ICC)—Integrated Care
Coordination as defined in 40 TAC §700.110.]

(8)-(11) (No change.)
(r) - (u) (No change.)

(v) Rates effective September 1, 2019. Rates are paid for each
level of service identified by DFPS.

(1) For CPAs, the rate consists of a foster home payment
described in paragraph (2) of this subsection and a CPA retainage. The
combined CPA retainage and foster home payment for each level of
service will be:

(A) $49.54 for the basic level of service;
(B) $87.36 for the moderate level of service;

(C) $110.10 for the specialized level of service; and
(D) $186.42 for the intense level of service.

(2) For foster homes, the minimum daily rate to be paid to
a foster home each level of service will be:

(A) $27.07 for the basic level of service;
(B) $47.37 for the moderate level of service;

(C) $57.86 for the specialized level of service; and
(D) $92.43 for the intense level of service.

(3) For GROs and RTCs, the rates will be:
(A) $45.19 for the basic level of service;
(B) $108.18 for the moderate level of service;
(C) $197.69 for the specialized level of service;
(D) $277.37 for the intense level of service; and
(E) $400.72 for the intense plus level of service.

(4) For emergency care services, the rate will be $137.30.

(5) For treatment foster care, the rate consists of a foster
home payment and a CPA retainage. The combined CPA retainage and
foster home payment will be $277.37.

(6) For Intensive Psychiatric Transition Program (IPTP),
the rate will be $374.33.

(7) For Temporary Emergency Placement (TEP), the rate
will be $400.72.

§$700.1755.  What is the Reimbursement Methodology for Supervised
Independent Living?

(a) Payment rate determination. Payment rates for the Su-
pervised Independent Living Program, and if applicable to the young
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adult an additional rate for Enhanced Case Management services under
§700.348 of this title (relating to Enhanced Case Management Services
in a Supervised Independent Living Setting), are developed based on
rates determined for other programs that provide similar services. If
payment rates are not available from other programs that provide sim-
ilar services, payment rates are determined using a modeled pro forma
approach in accordance with §355.105(h) of Title 1 [this title] (relat-
ing to General Reporting and Documentation Requirements, Methods,
and Procedures). A pro forma analysis makes assumptions about the
types of staff and service requirements and estimates the basic types
and costs of salaries, products, and services necessary to deliver ser-
vices that meet federal and state requirements.

(b) Providers of 24-hour residential child care services will
have the opportunity to discuss rate changes in regularly scheduled
DFPS public meetings. [Related information. The information in
§355.101 of this title (relating to Introduction) and §355.105(g) of this
title; which concerns public hearings; also apphies:|
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2020.

TRD-202003717

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢
40 TAC §700.1757, §700.1759
STATUTORY AUTHORITY

The repeals are proposed under Human Resources Code
§40.027, which provides that the Department of Family and
Protective Services commissioner shall adopt rules for the
operation and provision of services by the department.

No other statutes, articles, or codes are affected by the proposed
rules.

$700.1757.  What is the Reimbursement Methodology for Sub-Acute
Inpatient Treatment Programs?

$700.1759.  What is the Reimbursement Methodology for Residential
Child Care Case Management and Family-Based Safety Services?

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2020.

TRD-202003718

Tiffany Roper

General Counsel

Department of Family and Protective Services
Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 438-3397

¢ ¢ ¢

PART 20. TEXAS WORKFORCE
COMMISSION

CHAPTER 800. GENERAL ADMINISTRATION

The Texas Workforce Commission (TWC) proposes amend-
ments to the following section of Chapter 800, relating to
General Administration:

Subchapter B. Allocations, §800.68

TWC proposes the following new section to Chapter 800, relating
to General Administration:

Subchapter F. Interagency Matters, §800.206
PART I. PURPOSE, BACKGROUND, AND AUTHORITY

House Bill (HB) 3 and HB 1949, enacted by the 86th Texas Leg-
islature, Regular Session (2019), require TWC to develop rules
to implement that legislation.

HB 3 §1.046 adds §48.302 to the Texas Education Code, titled
"Subsidy for High School Equivalency Examination for Certain
Individuals." This section requires the Texas Education Agency
(TEA) to enter into a memorandum of understanding (MOU) with
TWC when transferring funds to provide a subsidy for the cost of
a high school equivalency exam for individuals who are 21 years
of age or older. It also requires TWC to develop rules address-
ing program implementation and eligibility requirements for this
subsidy program, which TWC shall develop in Chapter 805, new
Subchapter E, High School Equivalency Subsidy Program.

Additionally, HB 1949 amended Texas Labor Code §315.007,
"Performance Incentive Funding," dedicated to the process for
awarding performance-based funds to Adult Education and Lit-
eracy (AEL) grantees, and adds new subsections (c), (d), and
(e) to add new performance-based funding criteria for AEL pro-
grams to receive performance-based funds. These new crite-
ria relate to enrollment and performance benchmarks for enroll-
ment in a high school equivalency program or postsecondary
ability-to-benefit program and achievement measures for AEL
students enrolled in such programs by the end of the program
year.

Both HB 3 and HB 1949 went into effect September 1, 2019.

To implement HB 1949, on October 8, 2019, TWC's
three-member Commission (Commission) approved the per-
formance-based funding criteria for AEL Program Year 2019 -
2020 (PY'19 - '20) and also approved the performance criteria
for performance-based funding in PY'20 - '21. Additionally,
the Commission approved a performance-based measure for
grant recipients meeting milestones toward enroliment and the
performance measures required under HB 1949 and requested
that rules be developed to address this measure.

For the high school equivalency subsidy program, TEA appropri-
ated $750,000 each year of the 2020 - 2021 biennium. In early
2020, TEA and TWC worked with the two high school equiva-
lency test publishers approved to operate in Texas, Pearson for
the GED and ETS for the HiSET, to create a process that would
be administratively efficient for programs managing the distribu-
tion of the subsidy at the local level to eligible and test-ready
individuals. On February 10, 2020, TEA and TWC entered into
an interagency contract to transfer funds to TWC to implement
this program. While TWC moved forward to develop rules, the
COVID-19 pandemic impacted TWC's ability to implement the
program.
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On May 8, 2020, TWC submitted a letter to the Legislative Bud-
get Board requesting any unexpended and unobligated funds for
the subsidy program from the current fiscal year be transferable
to the next fiscal year beginning September 1, 2020. In this re-
quest, TWC noted that the reasons it had been unable to expend
funding for this program were the lack of remote testing options
from Pearson and ETS, (both of which were in early stages of im-
plementing remote testing guidelines) and the closures of most
high school equivalency testing centers and their unknown future
reopening status. Additionally, TWC noted that all appropriated
funds for the subsidy program would be fully obligated by the
end of the biennium.

On March 31, 2020, the Commission approved a policy con-
cept for the required rule development for both the performance-
based funding criteria and the high school equivalency subsidy
program. This policy concept included proposed rule language
for the Commission's future consideration and was posted in the
Texas Register for 30 days for public comment. TWC received
comments from two commenters.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

(Note: Minor editorial changes are made that do not change the
meaning of the rules and, therefore, are not discussed in the
Explanation of Individual Provisions.)

The comments noted in this section reflect those received from
one of two commenters during the policy concept comment pe-
riod of April 10, 2020, to May 11, 2020.

SUBCHAPTER B. ALLOCATIONS
TWC proposes the following amendments to Subchapter B:
§800.68. Adult Education and Literacy

Section 800.68 is amended to add criteria for perfor-
mance-based funding benchmarks for high school equivalency
and postsecondary ability-to-benefit enrollment and achieve-
ments in new §800.68(g) and includes a definition for "post-
secondary ability-to-benefit program." New language allows
grant recipients that meet milestones toward the performance
measures outlined in HB 1949 to receive performance-based
funding. It further clarifies that the Commission will approve
the award of AEL grant funds, as is required under HB 1949
and other guidance received from the legislature. Additionally,
two technical edits are made to change an outdated reference
from Workforce Investment Act to the Workforce Innovation and
Opportunity Act (WIOA) and to correct a misspelled word.

As the definition of "postsecondary ability-to-benefit program” in
HB 1949 does not align with the federal definition for "Pell Grant
Ability-to-Benefit," the rule emphasizes that this definition relates
to performance-based funding criteria for AEL programs and is
modified to align with federal AEL performance measure defini-
tions under WIOA.

The performance funding benchmarks require that 25 percent of
all participants served in the program year be enrolled in a high
school equivalency subsidy program or a postsecondary ability-
to-benefit program, and at least 70 percent of those participants
who exited to achieve a high school equivalency or recognized
postsecondary credential.

Comments: One commenter stated that the true legislative in-
tent of HB 1949 was not to tie the criteria for high school equiva-
lency and postsecondary ability-to-benefit enrollment and perfor-
mance measures to performance-based funding but, instead, to
federal, state, Temporary Assistance for Needy Families (TANF),

and EL Civics AEL funding. The commenter provided the con-
text for how these intended measures would positively impact
the unmet need for high school equivalency credentials in the
commenter's region. The commenter further suggested that the
language in HB 1949 be amended to move the performance cri-
teria to Texas Labor Code §315.006, titled "State Funding," and
that the criteria should be added to §800.68 as a requirement
for training providers receiving AEL funds, and not as a perfor-
mance-based incentive.

Additionally, this commenter proposed that TWC modify the pro-
posed definition to match HB 1949 and change "postsecondary
education or training program" to "postsecondary certificate pro-
gram" and "results in a recognized postsecondary credential" to
"results in a recognized postsecondary certificate."

Response: HB 1949 explicitly states that criteria for the high
school equivalency program and the postsecondary ability-to-
benefit enroliment and performance measures amends Texas
Labor Code §315.007. TWC rules must reflect the legislation
as codified in statute and does not have the authority to move
the HB 1949 criteria into a new subsection of the Texas Labor
Code.

Regarding the proposed definition, TWC used the term "recog-
nized postsecondary credential" to ensure that the rule would
pertain to all entities eligible to receive funding under WIOA Ti-
tle Il, which is the primary funding source for adult education
in Texas. The term "recognized postsecondary credential" in-
cludes "certificates,"” which is the term used by junior, commu-
nity, and technical colleges for awards under the Texas Higher
Education Coordinating Board Guidelines for Instructional Pro-
grams in Workforce Education (GIPWE). The WIOA term also
includes a wide variety of credentials awarded in recognition of
an individual's attainment of measurable technical or industry or
occupational skills necessary to obtain employment or advance
within an industry or occupation. These include industry-recog-
nized certificates or certifications, certificates of completion of
an apprenticeship, licenses recognized by state or federal gov-
ernments, and degrees. Each credential recognizes industry or
occupational skills based on standards developed or endorsed
by employers or industry associations.

TWC maintains that the proposed rule language sufficiently cap-
tures HB 1949 language but includes the variety of other cre-
dentials of value available to participants in Texas AEL programs
and reported in state and WIOA federal performance measures.
The broader definition ensures that the measure pertains to the
widest number of entities eligible for AEL funds under federal law
and ensures that the measure captures the broadest number of
recognized credentials, thereby reaching the greatest number of
participants. Because the broader definition applies to all entities
eligible for AEL funds, it encourages the greatest possible range
of increases in performance related to the HB 1949 measure un-
der federal law and ensures that non-college providers that offer
high school equivalency and workforce training programs are not
excluded from or disadvantaged in earning performance-based
funding.

SUBCHAPTER F. INTERAGENCY MATTERS
TWC proposes the following new section to Subchapter F:

§800.206. Interagency Contract with the Texas Education
Agency for High School Equivalency Subsidy Program

New §800.206 adopts by reference the terms of an interagency
contract entered into with the TEA, as required by Texas Edu-
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cation Code §48.302, relating to the transfer of funds to imple-
ment a high school equivalency subsidy program, set outin TWC
Chapter 805, Subchapter E, §§805.71 - 805.73.

PART Ill. IMPACT STATEMENTS

Chris Nelson, Chief Financial Officer, has determined that for
each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.

There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.

There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules.

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules.

There are no anticipated economic costs to individuals required
to comply with the rules.

There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules.

Based on the analyses required by Texas Government Code
§2001.024, TWC has determined that the requirement to re-
peal or amend a rule, as required by Texas Government Code
§2001.0045, does not apply to this rulemaking.

Takings Impact Assessment

Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
orin part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or the Texas Constitution, §17 or
§19, Article |, or restricts or limits the owner's right to the property
that would otherwise exist in the absence of the governmental
action, and is the producing cause of a reduction of at least 25
percent in the market value of the affected private real property,
determined by comparing the market value of the property as
if the governmental action is not in effect and the market value
of the property determined as if the governmental action is in
effect. The Commission completed a Takings Impact Analysis for
the proposed rulemaking action under Texas Government Code,
§2007.043. The primary purpose of this proposed rulemaking
action, as discussed elsewhere in this preambile, is to:

-- outline new performance-based funding criteria as required
under HB 1949 enacted by the 86th Legislative Session, Regular
Session (2019), for high school equivalency and ability-to-benefit
enrollment and performance benchmarks; and

-- describe the interagency agreement between TEA and TWC
for transferring funds appropriated for a high school equivalency
subsidy program.

The proposed rulemaking action will not create any additional
burden on private real property.

The proposed rulemaking action will not affect private real
property in a manner that would require compensation to private
real property owners under the United States Constitution or

the Texas Constitution. The proposal also will not affect private
real property in a manner that restricts or limits an owner's right
to the property that would otherwise exist in the absence of the
governmental action. Therefore, the proposed rulemaking will
not cause a taking under Texas Government Code, Chapter
2007.

Government Growth Impact Statement

TWC has determined that during the first five years the proposed
amendments will be in effect:

--the proposed amendments will not create or eliminate a gov-
ernment program;

--implementation of the proposed amendments will not require
the creation or elimination of employee positions;

--implementation of the proposed amendments will not require
an increase or decrease in future legislative appropriations to
TWC;

--the proposed amendments will not require an increase or de-
crease in fees paid to TWC;

--the proposed amendments will not create a new regulation;

--the proposed amendments will not expand, limit, or eliminate
an existing regulation;

--the proposed amendments will not change the number of indi-
viduals subject to the rules; and

--the proposed amendments will not positively or adversely affect
the state's economy.

Economic Impact Statement and Regulatory Flexibility Analysis

TWC has determined that the proposed rules will not have an ad-
verse economic impact on small businesses or rural communi-
ties, as the proposed rules place no requirements on small busi-
nesses or rural communities.

Mariana Vega, Director of Labor Market and Career Information,
has determined that there is no significant negative impact upon
employment conditions in the state as a result of the rules.

Courtney Arbour, Director, Workforce Development Division, has
determined that for each year of the first five years the rules are
in effect, the public benefit anticipated as a result of enforcing the
proposed rules will be to provide clarity to AEL grant recipients
on how to implement new legislation for accessing performance-
based funding.

TWC hereby certifies that the proposal has been reviewed by
legal counsel and found to be within TWC's legal authority to
adopt.

PART IV. COORDINATION ACTIVITIES

In the development of these rules for publication and public com-
ment, TWC sought the involvement of Texas' 28 Local Workforce
Development Boards (Boards), AEL grant recipients, and AEL
service providers. TWC provided the concept paper regarding
these rule amendments to the Boards for consideration and re-
view on March 31, 2020. TWC also conducted a conference
call with AEL grant recipients and providers on April 2, 2020,
and May 7, 2020, and then on April 10, 2020, with Board ex-
ecutive directors and Board staff to discuss the concept paper
and comment period. Additionally, information on the concept
paper and comment period were posted on the TWC rules web
page and on the Texas Center for the Advancement of Literacy &
Learning website, which is the website managed by Texas' AEL
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professional development organization. During the rulemaking
process, TWC considered all information gathered in order to de-
velop rules that provide clear and concise direction to all parties
involved.

Comments on the proposed rules may be submitted to TWCPol-
icyComments@twc.state.tx.us. Comments must be received no
later than 30 days from the date this proposal is published in the
Texas Register.

SUBCHAPTER B. ALLOCATIONS
40 TAC §800.68

The rule is proposed under Texas Labor Code §301.0015 and
§302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities.

The proposed rule affects Title 4, Texas Labor Code, particularly
Chapters 301 and 302.

$800.68.  Adult Education and Literacy.

(a) AEL funds available to the Commission to provide services
under the federal Adult Education and Family Literacy Act (AEFLA),
WIOA [WHA] Title II, together with associated state general revenue
matching funds and federal TANF funds--together with any state gen-
eral revenue funds appropriated as TANF maintenance-of-effort--will
be used by the Commission, as set forth in subsections (b) - (f) of this
section. Prior to any grant recipient receiving notice of an award, the
Commission shall review and approve the award of grant funds to be
issued under this program.

(b) At least 82.5 percent of the federal funds constituting the
total state award of AEFLA state grants--including amounts allotted to
the eligible agency having a state plan, as provided by AEFLA §211(c)
and amounts provided to the eligible agency under §243 for English
Literacy/Civics (EL/Civics)--will be allocated by the Commission to
the workforce areas. From the amount allotted to the eligible agency
having a state plan, as provided by AEFLA §211(c), the Commission
will allocate amounts to the workforce areas according to the estab-
lished federal formula, as follows:

(1) 100 percent will be based on:

(A) the relative proportion of individuals residing
within each workforce area who are at least 18 years of age, do not
have a secondary school diploma or its recognized equivalent, and are
not enrolled in secondary school, during the most recent period for
which statistics are available;

(B) an equal base amount; and

(C) the application of a hold-harmless/stop-gain proce-
dure.

(2) Nomore than 5 percent of the funds expended as part of
this workforce area allocation shall be used for administrative costs, as
defined by AEFLA, provided, however, that the Special Rule outlined
in AEFLA §233(b) shall apply with effective justification, as appropri-
ate.

(3) No more than 10 percent of this allocation shall be
available for expenditure within each workforce area on the basis of
the achievement of performance benchmarks, as set forth in subsection
(f) of this section.

(c) At least 80 percent of the state general revenue matching
funds associated with the allotment of federal funds to the eligible
agency having a state plan, as provided by AEFLA §211(c), will be

allocated by the Commission to the workforce areas according to the
established federal formula, as follows:

(1) 100 percent will be based on:

(A) the relative proportion of individuals residing
within each workforce area who are at least 18 years of age, do not
have a secondary school diploma or its recognized equivalent, and are
not enrolled in secondary school, during the most recent period for
which statistics are available;

(B) an equal base amount; and

(C) the application of a hold-harmless/stop-gain proce-
dure.

(2) No more than 15 percent of the funds expended as part
of this workforce area allocation shall be used for administrative costs,
as defined by Commission policy.

(3) No more than 10 percent of this allocation shall be
available for expenditure within each workforce area on the basis of
the achievement of performance benchmarks, as set forth in subsection
(f) of this section.

(d) At least 82.5 percent of the federal funds provided to the
eligible agency from amounts under AEFLA §243 for EL/Civics will
be allocated by the Commission among the workforce areas according
to the established federal formula, as follows:

(1) The relative proportion based on:

(A) 65 percent of the average number of legal perma-
nent residents during the most recent 10-year period, available from
U.S. Citizenship and Immigration Services data; and

(B) 35 percent of the average number of legal perma-
nent residents during the most recent three-year period, available from
U.S. Citizenship and Immigration Services data;

(2) abaseamount of 1 percent for each workforce area; and
(3) the application of a hold-harmless/stop-gain procedure.

(4) No more than 5 percent of the funds expended as part
of this workforce area allocation shall be used for administrative costs,
as defined by AEFLA.

(5) No more than 10 percent of this allocation shall be
available for expenditure within each workforce area on the basis of
the achievement of performance benchmarks, as set forth in subsection
(f) of this section.

(e) At least 80 percent of federal TANF funds associated with
the AEL program--together with any state general revenue funds appro-
priated as TANF maintenance-of-effort--will be allocated by the Com-
mission to the workforce areas according to a need-based formula, as
follows:

(1) 100 percent will be based on:

(A) the relative proportion of the unduplicated number
of TANF adult recipients with educational attainment of less than a
secondary diploma during the most recently completed calendar year;

(B) an equal base amount; and

(C) the application of a hold-harmless/stop-gain proce-
dure.

(2) No more than 15 percent of the funds expended as part
of this workforce area allocation shall be used for administrative costs,
as defined by federal regulations and Commission policy.
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(3) No more than 10 percent of this allocation shall be
available for expenditure within each workforce area on the basis of
the achievement of performance benchmarks, as set forth in subsection
(f) of this section.

(f) AEL performance accountability benchmarks shall be es-
tablished to coincide with performance measures and reports, or other
periods, as determined by the Commission. Levels of performance
shall, at a minimum, be expressed in an objective, quantifiable, and
measurable [measureable] form, and show continuous improvement.

(g) Performance accountability benchmarks shall:

(1) include measures for high school equivalency program

amend, or repeal such rules as it deems necessary for the effec-
tive administration of TWC services and activities.

The proposed new rule affects Title 4, Texas Labor Code, partic-
ularly Chapters 301 and 302.

$800.206.  Interagency Contract with the Texas Education Agency.

The Texas Workforce Commission adopts by reference the terms of an
interagency contract entered into with the Texas Education Agency, as
required by Texas Education Code, §48.302, relating to the transfer of
funds to implement a high school equivalency subsidy program set out
in Chapter 805, Subchapter E, §§805.71 - 805.73 of this title (relating
to High School Equivalency Subsidy Program).

or ability-to-benefit program enrollment and achievement, as outlined
in paragraph (2) of this subsection. A postsecondary ability-to-benefit
program, as outlined in paragraphs (2) and (3) of this subsection, is a
postsecondary education or training program that:

(A) results in a recognized postsecondary credential;

and

(B) enrolls AEL eligible participants who:

(i) do not have a high school diploma or recognized

equivalency;

(ii) _qualify for federal student financial aid eligibil-
ity under the federal Ability-to-Benefit provisions enacted in §484(d)
of the Higher Education Act of 1965; and

(iii) demonstrate on an assessment instrument that
the participant can pass college-level courses with some support;

(2) include measures that require:

(A) at least 25 percent of all participants served in the
program year to be enrolled in a high school equivalency or postsec-
ondary ability-to-benefit program; and

(B) atleast 70 percent of participants who were in a high
school equivalency or postsecondary ability-to-benefit program during
the program year and exited during the program year to achieve either a
high school equivalency or a recognized postsecondary credential; and

(3) be approved by the Commission each program year for
milestones toward meeting high school equivalency program or post-
secondary ability-to-benefit program enrollment and achievement as
outlined in paragraph (2) of this subsection.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2020.

TRD-202003708

Dawn Cronin

Director, Workforce Program Policy

Texas Workforce Commission

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 689-9855

¢ L4 ¢
SUBCHAPTER F. INTERAGENCY MATTERS

40 TAC §800.206

The new rule is proposed under Texas Labor Code §301.0015
and §302.002(d), which provide TWC with the authority to adopt,

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2020.

TRD-202003709

Dawn Cronin

Director, Workforce Program Policy

Texas Workforce Commission

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 689-9855

¢ ¢ ¢

CHAPTER 805. ADULT EDUCATION AND
LITERACY

SUBCHAPTER E. HIGH SCHOOL
EQUIVALENCY SUBSIDY PROGRAM

40 TAC §§805.71 - 805.73

The Texas Workforce Commission (TWC) proposes the following
new subchapter to Chapter 805, relating to Adult Education and
Literacy:

Subchapter E. High School Equivalency Subsidy Program,
§§805.71 - 805.73.

PART |. PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of the proposed Chapter 805 rule change is to cre-
ate new Subchapter E, High School Equivalency Subsidy Pro-
gram, which outlines the program implementation and eligibil-
ity requirements of a high school equivalency subsidy program
required under House Bill (HB) 3 §1.046, enacted by the 86th
Texas Legislature, Regular Session (2019). HB 3 adds new
§48.302, Texas Education Code, titled "Subsidy for High School
Equivalency Examination for Certain Individuals" and requires
the Texas Education Agency (TEA) to enter into a memorandum
of understanding (MOU) with TWC when transferring funds to
provide a subsidy for the cost of a high school equivalency exam
for individuals who are 21 years of age or older. It also requires
TWC to develop rules addressing program implementation and
eligibility requirements for this subsidy program. TEA appropri-
ated $750,000 each year of the 2020 - 2021 biennium for this
program.

In early 2020, TEA and TWC worked with the two high school
equivalency test publishers approved to operate in Texas, Pear-
son for the GED and ETS for the HiSET, to create a process
that would be administratively efficient for programs managing
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the distribution of the subsidy at the local level to eligible and
test-ready individuals. On February 10, 2020, TEA and TWC
entered into an interagency contract to transfer funds to TWC to
implement this program. While TWC moved forward to develop
rules, the COVID-19 pandemic impacted TWC's ability to imple-
ment the program.

On May 8, 2020, TWC submitted a letter to the Legislative
Budget Board requesting that any unexpended and unobligated
funds for the subsidy program from the current fiscal year be
transferable to the next fiscal year, beginning September 1,
2020. In this request, TWC noted that the reasons it had been
unable to expend funding for this program were the lack of
remote testing options from Pearson and ETS (both of which
were in the early stages of implementing remote testing guide-
lines) and the closures of most high school equivalency testing
centers and their unknown future reopening status. Additionally,
TWC noted that all appropriated funds for the subsidy program
would be fully obligated by the end of the biennium.

On March 31, 2020, TWC's three-member Commission (Com-
mission) approved a policy concept for the required rule devel-
opment for both the performance-based funding criteria and the
high school equivalency subsidy program. This policy concept
included proposed rule language for the Commission's future
consideration and was posted in the Texas Register for 30 days
for public comment. TWC received comments from two com-
menters.

A separate proposed rulemaking amending TWC Chapter 800
General Administration rules, Subchapter F, Interagency Mat-
ters, describes the interagency contract adopted by TEA and
TWC for the high school equivalency subsidy program.

PART Il. EXPLANATION OF INDIVIDUAL PROVISIONS

The comments noted in this section reflect those received from
one of two commenters during the comment period of April 10,
2020, through May 11, 2020.

SUBCHAPTER E. HIGH SCHOOL EQUIVALENCY SUBSIDY
PROGRAM

TWC proposes new Subchapter E:
§805.71. Purpose.

New §805.71 describes the purpose of the high school equiva-
lency subsidy program.

§805.72. Definitions.

New §805.72 provides a list of terms and definitions regarding
the high school equivalency subsidy program.

§805.73. Implementation.

New §805.73 gives direction on how TWC will manage and im-
plement this subsidy program via AEL grant recipients and how it
will prioritize eligible individuals participating in the AEL program
to receive this subsidy.

Comment 1: One comment was about the documentation re-
quirements for confirming eligibility for individuals receiving the
subsidy and noted concern for the possibility of individuals using
different names and documentation to receive additional bene-
fits from the subsidy.

Response 1: TWC has considered this comment and will release
guidance on how an AEL grant recipient can confirm the eligibility
of an individual, as defined by "eligible individual" in proposed
§805.72.

Comment 2: One comment noted that as grant recipients are re-
quired to determine an individual's preparedness to take a high
school equivalency test, additional guidelines are needed; oth-
erwise, the rule should explain that grant recipients are not re-
sponsible for a high test-failure rate.

Response 2: The proposed rule does not indicate that there are
performance measures related to the subsidy program, as this
is not required by the legislation.

Comment 3: One comment noted that the timing of a midyear
evaluation of the subsidy distribution to grant recipients may not
accurately address the true demand of test takers.

Response 3: Proposed rule §805.73(b) states that TWC staff
may indicate a time other than midyear to adjust the distribution
of vouchers statewide for Commission approval.

PART Ill. IMPACT STATEMENTS

Chris Nelson, Chief Financial Officer, has determined that for
each year of the first five years the rules will be in effect, the
following statements will apply:

There are no additional estimated costs to the state and to local
governments expected as a result of enforcing or administering
the rules.

There are no estimated cost reductions to the state and to local
governments as a result of enforcing or administering the rules.

There are no estimated losses or increases in revenue to the
state or to local governments as a result of enforcing or admin-
istering the rules.

There are no foreseeable implications relating to costs or rev-
enue of the state or local governments as a result of enforcing
or administering the rules.

There are no anticipated economic costs to individuals required
to comply with the rules.

There is no anticipated adverse economic impact on small busi-
nesses, microbusinesses, or rural communities as a result of en-
forcing or administering the rules.

Based on the analyses required by Texas Government Code
§2001.024, TWC has determined that the requirement to re-
peal or amend a rule, as required by Texas Government Code
§2001.0045, does not apply to this rulemaking.

Takings Impact Assessment

Under Texas Government Code, §2007.002(5), "taking" means
a governmental action that affects private real property, in whole
orin part or temporarily or permanently, in a manner that requires
the governmental entity to compensate the private real property
owner as provided by the Fifth and Fourteenth Amendments to
the United States Constitution or the Texas Constitution, §17 or
§19, Article |, or restricts or limits the owner's right to the property
that would otherwise exist in the absence of the governmental
action, and is the producing cause of a reduction of at least 25
percent in the market value of the affected private real property,
determined by comparing the market value of the property as
if the governmental action is not in effect and the market value
of the property determined as if the governmental action is in
effect. The Commission completed a Takings Impact Analysis for
the proposed rulemaking action under Texas Government Code,
§2007.043. The primary purpose of this proposed rulemaking
action, as discussed elsewhere in this preamble, is to develop
rules addressing the implementation and eligibility requirements

PROPOSED RULES September 25, 2020 45 TexReg 6763



of the high school equivalency program administered by TWC
with funds transferred by TEA for this purpose.

The proposed rulemaking action will not create any additional
burden on private real property. The proposed rulemaking action
will not affect private real property in a manner that would require
compensation to private real property owners under the United
States Constitution or the Texas Constitution. The proposal also
will not affect private real property in a manner that restricts or
limits an owner's right to the property that would otherwise ex-
ist in the absence of the governmental action. Therefore, the
proposed rulemaking will not cause a taking under Texas Gov-
ernment Code, Chapter 2007.

Government Growth Impact Statement

TWC has determined that during the first five years the proposed
amendments will be in effect:

--the proposed amendments will not create or eliminate a gov-
ernment program;

--implementation of the proposed amendments will not require
the creation or elimination of employee positions;

--implementation of the proposed amendments will not require
an increase or decrease in future legislative appropriations to
TWC;

--the proposed amendments will not require an increase or de-
crease in fees paid to TWC;

--the proposed amendments will not create a new regulation;

--the proposed amendments will not expand, limit, or eliminate
an existing regulation;

--the proposed amendments will not change the number of indi-
viduals subject to the rules; and

--the proposed amendments will not positively or adversely affect
the state's economy.

Economic Impact Statement and Regulatory Flexibility Analysis

TWC has determined that the proposed rule will not have an ad-
verse economic impact on small businesses or rural communi-
ties, as the proposed rules place no requirements on small busi-
nesses or rural communities.

Mariana Vega, Director of Labor Market and Career Information,
has determined that there is no significant negative impact upon
employment conditions in the state as a result of the rules.

Courtney Arbour, Director, Workforce Development Division, has
determined that for each year of the first five years the rules are
in effect, the public benefit anticipated as a result of enforcing the
proposed rules will be to provide a subsidy to eligible individuals
for the cost of a high school equivalency exam who may other-
wise have to pay for such a cost out-of-pocket, enabling such
individuals to obtain a Texas Certificate of High School Equiva-
lency (TXCHSE) certificate.

TWC hereby certifies that the proposal has been reviewed by
legal counsel and found to be within TWC's legal authority to
adopt.

PART IV. COORDINATION ACTIVITIES

In the development of these rules for publication and public com-
ment, TWC sought the involvement of Texas' 28 Local Workforce
Development Boards (Boards). TWC provided the concept pa-
per regarding these rule amendments to the Boards for consid-

eration and review on March 31, 2020. TWC also conducted a
conference call with Board executive directors and Board staff
on April 10, 2020, to discuss the concept paper. In addition,
TWC conducted a conference call with AEL grant recipients and
providers on April 2, 2020, and on May 7, 2020, and then on
April 10, 2020, with Board executive directors and Board staff,
to discuss the concept paper and comment period. Addition-
ally, information on the concept paper and comment period were
posted on the TWC rules web page and on the Texas Center for
the Advancement of Literacy & Learning website, which is the
website managed by Texas' AEL's professional development or-
ganization. During the rulemaking process, TWC considered all
information gathered in order to develop rules that provide clear
and concise direction to all parties involved.

Comments on the proposed rules may be submitted to TWCPol-
icyComments@twc.state.tx.us. Comments must be received no
later than 30 days from the date this proposal is published in the
Texas Register.

The new rules are proposed under Texas Labor Code §301.0015
and §302.002(d), which provide TWC with the authority to adopt,
amend, or repeal such rules as it deems necessary for the effec-
tive administration of TWC services and activities.

The proposed new rules affect Title 4, Texas Labor Code, partic-
ularly Chapters 301 and 302.

§805.71.

The purpose of the high school equivalency subsidy program, as pro-
vided in an interagency contract between the Texas Education Agency
(TEA) and the Agency, is to provide subsidized high school examina-
tion fees to eligible individuals.

$805.72.  Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth-
erwise.

Purpose.

(1) "Eligible high school equivalency subsidy recipient"
means a Texas resident who is 21 years of age or older at the time that
a voucher for the subsidy is issued to the individual and who lacks a
high school diploma or its equivalent.

(2) "High school equivalency exam" refers to an exam, as
approved by the Texas State Board of Education, for obtaining a Texas
Certificate of High School Equivalency (TXCHSE).

(3) "Subsidy" is an amount not to exceed the cost of one
high school equivalency exam, inclusive of all subject areas, as nego-

tiated by TEA.

(4) "Subsidy program" refers to the high school equiva-
lency subsidy program.

(5) "Voucher" refers to an electronic or paper-based
voucher provided to an eligible individual for taking an individualized
high school equivalency test.

(6) "Voucher allotment" means the annual allotment of
vouchers to grant recipients. The allotment is based on the number of
high school equivalency tests taken by the participants of each grant

recipient.
$805.73.

(a) When implementing the high school equivalency subsidy
program, the Agency will prioritize the subsidy to eligible high school
equivalency subsidy recipients who are AEL program participants or
former AEL participants within 365 days of their program exit. The

Implementation.

45 TexReg 6764 September 25, 2020 Texas Register


mailto:icyComments@twc.state.tx.us

Agency may provide the subsidy to eligible high school equivalency
subsidy recipients who are not current or former AEL participants,
based on a plan approved by the Commission.

(b) The Commission will approve an initial voucher allotment
to the AEL grant recipient based on high school equivalency test-taking
data for the grant recipient.

(c¢) The Commission will approve an initial voucher allotment,
by September 1, for each grant recipient. Additionally, the Commission
may approve an adjustment of a grant recipient's voucher allotment
midyear, or at another time designated by the Commission, based on a
grant recipient's voucher usage or demonstrated demand.

(d) AEL grant recipients will manage the distribution of
vouchers to eligible high school equivalency subsidy recipients and
shall confirm the eligibility of a recipient to receive the subsidy via a
voucher.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 10,
2020.

TRD-202003710

Dawn Cronin

Director, Workforce Program Policy

Texas Workforce Commission

Earliest possible date of adoption: October 25, 2020
For further information, please call: (512) 689-9855
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